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IN THE DISTRICT COURT OF THE UNITED

STATES, FOR THE DISTRICT OF IDAHO,

SOUTHERN DIVISION

No. 1692

COMPLAINT

Filed January 29, 1932.

CALVIN HIBBARD,
Plaintiff,

vs.

UNITED STATES OF AMERICA,
Defendant.

COMES NOW, The plaintiff in the above-entitled

action and complaining of the defendant alleges as fol-

lows, to-wit:

L

That the plaintiff herein is now a resident and citizen

of Weiser, County of Washington, State of Idaho,

in the Southern Division of the District of Idaho.

n.

That this action is brought under the War Risk In-

surance Act of October 6, 19 17, and the World War Vet-

erans Act of June 7, 1924 and amendatory acts, and is

based upon a policy or certificate of insurance issued un-

der said acts to the plaintiff by the defendant.

III.

That on the 27th day of April, 19 18, the plaintiff en-

listed for military service in the United States Army
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and served as a member of said United States Army

continuously until he was honorably discharged from

said United States Army upon a Surgeon's Certificate

of Disability on the i8th day of March, 1919.

IV.

That while in the said United States Army, and during

the period between his said enlistment, and his honorable

discharge as aforesaid, this complainant desiring to be

insured against the risks of war, and on or about April,

1 91 8, applied for a policy of war risk insurance in the

sum of TEN THOUSAND DOLLARS (|io,ooo.oo)

and at the time of said application authorized the de-

duction from his service pay of all premiums that might

become due thereon, and thereafter there was deducted

from his monthly pay certain sums of money as prem-

iums for said insurance to and including the month of

April, 19 19.

V.

That a certificate of war insurance was duly issued by

the terms whereof the defendant agreed to pay the plain-

tiff $57.50 per month in the event that he suffered total

and permanent disability, but that no policy of insur-

ance was ever delivered to the plaintiff.

VL

That while this plaintiflf was in the military service

of the United States as aforesaid and during the World

War, and subsequent to the effective date of said insur-
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ance, and while said policy was in full force and eflFect,

this plaintiff served in the American Expeditionary

Forces in France for a period of about six months and

participated in the following battle: Meuse-Argonne,

and during said service in France, was subjected to hard-

ships and to the terrific machine guns, rifle, and shell fire,

and underwent exposure to the elements and suffered

from the lack of shelter, food and water, and was com-

pelled to eat impure food and drink impure water, and

on the 29th day of September, 191 8, was wounded by be-

ing struck about the head, face and legs by fragments

of a high explosive shell, and also contracted Arthritis

and Ulcers of the Stomach and Intestines, and shell

shock, and has continuously suffered from and been af-

flicted with general weakness and nervousness engen-

dered by said exposure, hardship and injuries and dis-

eases from a time prior to said discharge and from a time

when said insurance was in full force and effect, and this

plaintiff is informed and believes, and upon informa-

tion and belief alleges the fact to be that as a result

thereof and of said injuries and diseases the said plaintiff

became and was, at the time of his said discharge, and

during the time said insurance was in full force and ef-

fect, totally and permanently disabled, and that this

plaintiff is informed and believes, and upon information

and belief alleges the fact to be that he will always be so

disabled and never again able to follow continuously any

substantially gainful occupation. That by reason there-

of he became entitled to receive from the defendant the
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sum of $57.50 per month from the date of discharge, to-

wit: March 18, 19 19, to the present time.

VII.

That heretofore and upon the 8th day of May, 1931,

this plaintiff demanded of the defendant in writing pay-

ment of the benefits of said war risk insurance, and on

said date filed with the United States Veterans Bureau

a written claim for said war risk insurance, but said de-

fendant and said United States Veterans Bureau and the

Director thereof and the Administrator of Veterans Af-

fairs have disputed and denied the claim of this plaintiff

and have failed and refused and now fail and refuse to

make payments thereunder, and that said claim was

denied by the defendant on the 25th day of January,

1932; that the period of time elapsing between the filing

of said claim with the United States Veterans Bureau

and the denial thereof was more than eight months ; that

a disagreement exists between the plaintiff and defend-

ant and that said disagreement has existed since the 25th

day of January, 1932.

WHEREFORE, This plaintiff demands judgment

against the defendant in the sum of $57.50 per month,

from the i8th day of March, 19 19, together with interest

thereon, and his costs and disbursements herein incurred,

and attorneys' fees, and that this Court determine what

is a reasonable fee to be allowed plaintiff's attorneys and

direct the payment of said fees to plaintiff's attorneys.

HAWLEY & WORTHWINE,
Boise, Idaho,

Attorneys for Plaintiff.

(Duly verified)



Calvin Hibbard 15

(Title of Court and Cause.)

ANSWER
Filed June 13, 1932.

COMES NOW the defendant in the above entitled

action, and answering plaintiff's Complaint on file here-

in, admits, denies, and alleges as follows:

I.

Answering Paragraph I of plaintiff's Complaint, this

defendant admits the allegations contained therein.

11.

Answering Paragraph II of plaintiff's Complaint, this

defendant admits the allegations contained therein.

III.

Answering Paragraph III of plaintiff's Complaint, this

defendant denies each and every allegation contained

therein; in this connection, however, it is admitted that

the plaintiff enlisted for military service in the United

States Army on April 27, 19 18, and was honorably dis-

charged therefrom on March 18, 19 19.

IV.

Answering Paragraph IV of plaintiff's Complaint, this

defendant denies each and every allegation contained

therein; in this connection, however, it is admitted that

on May 14, 191 8, the plaintiff applied for and was grant-
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ed Ten Thousand Dollars of War Risk Term Insurance,

and that premiums thereon were paid to include the

month of March, 19 19.

V.

Answering Paragraph V of plaintiff's Complaint, this

defendant denies each and every allegation contained

therein; in this connection, however, it is admitted that

a certificate of war risk insurance was duly issued by the

terms whereof the defendant agreed to pay the plaintiflf

$57.50 per month in the event that he suffered total and

permanent disability while said contract of insurance

was in full force and efTect.

VI.

Answering Paragraph VI of plaintiff's Complaint, this

defendant denies each and every allegation contained

therein.

VII.

Answering Paragraph VII of plaintiff's Complaint,

this defendant denies each and every allegation contained

therein, except insofar as said paragraph alleges that a

disagreement exists between the plaintiff and the de-

fendant, and in this connection it is admitted that a dis-

agreement exists between the plaintiff and the defendant.

WHEREFORE, having fully answered plaintiff's

Complaint, defendant prays that said Complaint be dis-

missed, and that plaintiff take nothing thereby, and that

defendant have judgment for its costs.



Calvin Hibbard 17

H. E. RAY,

United States Attorney for the

District of Idaho,

RALPH R. BRESHEARS,

Assistant U. S. Attorney for the

District of Idaho,

Attorneys for the defendant.

(Duly verified)

(Title of Court and Cause.)

AMENDMENT TO ANSWER

Filed February 3, 1933.

COMES NOW the defendant in the above entided

cause, leave of Court being first had and obtained, and

amends Paragraph VII of defendant's Answer to read

as follows, to-wit,

VII.

Answering Paragraph VII of plaintiff's Complaint,

this defendant denies each and every allegation contain-

ed therein.

H. E. RAY,

United States Attorney for the

District of Idaho,
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RALPH R. BRESHEARS,

Ass't. U. S. Attorney for the

District of Idaho,

Attorneys for defendant.

Leave of Court to file the foregoing amendment grant-

ed.

CHARLES C. CAVANAH,
District fudge.

(Title of Court and Cause.)

MINUTES OF THE COURT OF JUNE 7, 1932.

The demurrer and motion to strike portions of the

complaint were submitted by counsel for the respective

parties whereupon the Court overruled the demurrer and

denied the motion to strike. Sixty days was granted in

which to file an answer.

(Title of Court and Cause.

)

VERDICT

Filed September 28, 1934.

We, the Jury in the above-entitled action, find for the

plaintiff, and fix the date of the beginning of his perma-

nent and total disability from i8th of March, 19 19.

L. A. SLOAN, Foreman.
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JUDGMENT ON VERDICT

Filed October 6, 1934.

This cause having come on regularly for hearing be-

fore the above entitled court in the court room thereof

at Boise, Idaho, upon the 26th day of September, 1934,

Oscar W. Worthwine Esq. of the firm of Hawley &
Worthwine, appearing for and representing the plaintiff

throughout said hearing, and E. H. Casterlin, Esq.,

Assistant United States Attorney for the District of Ida-

ho, and A. L. Freehafer, Esq., Attorney, United States

Department of Justice, appearing for and representing

the defendant throughout said hearing, a jury was duly

impanelled and sworn, and evidence both oral and doc-

umentary introduced, and arguments made by respective

counsel, and the jury duly instructed by the court, and

the cause submitted to the jury.

Whereupon, upon the 28th day of September, 1934,

the said jury returned into open court with its verdict

wherein it found:

"We, the jury in the above entitled action, find

for the plaintiff, and fix the date of the beginning

of his permanent and total disability from March

18, 1919."

Wherefore, by reason of said verdict and the law ap-

plicable thereto, the court hereby finds that the plaintiff
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herein became totally and permanently disabled on the

1 8th day of March, 19 19, and has been since said date and

now is totally and permanently disabled, and that the

said war risk insurance described in the complaint is in

full force and effect.

NOW, THEREFORE, IT IS HEREBY ORDER-

ED, ADJUDGED AND DECREED that the plaintiff

have and recover of the defendant herein 187 monthly

installments of $57.50 each, or the total sum of $10,-

752.50.

IT IS FURTHER ORDERED, ADJUDGED AND
DECREED that ten per cent of all sums to be paid pur-

suant to this judgment is hereby fixed as a reasonable at-

torneys fee to be allowed to Jess Hawley and Oscar W.

Worthwine as attorneys for the said plaintiff, the same

to be paid to said Jess Hawley and Oscar W. Worthwine

by the Veterans Administration of the United States

or the Agency having charge of the payment of the

same, out of any and all payments to be made to the

said Calvin Hibbard, or to his estate, or to the benefi-

ciary or beneficiaries under said insurance policy.

Dated this 6th day of October, 1934.

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause.)

PETITION FOR APPEAL

Filed January 5, 1935.

Comes now the above named defendant, United

States of America, and says that on or about the 6th

day of October, 1934, this Court entered judgment upon

verdict of the jury in the trial of the above entitled cause

against said defendant, in which judgment and proceed-

ings had thereunto in this cause certain errors were com-

mitted to the prejudice of the defendant, all of which

errors will appear more in detail from the assignment

of errors, which is filed with this petition.

And the petitioner further says that said cause was

brought against said defendant under Title 38, Section

445, U.S.C.A.; that this appeal is sought and brought

up by direction of a department of the government of

the United States, to-wit, the Department of Justice, and

the said defendant in petition herein is acting under the

direction aforesaid, and no bond for costs, supersedeas

or otherwise ought, pursuant to Sections 869, 870, Title

28, United States Code be taken or required.

WHEREFORE, the said defendant prays that an ap-

peal be allowed in its behalf in the United States Circuit

Court of Appeals for the Ninth Circuit of the United

States for the correction of the errors so complained of;

that said allowance operate as a supersedeas and no bond
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therefor or for costs or otherwise be required and that a

transcript of the record, proceedings and papers in said

cause, duly authenticated, may be sent to said Circuit

Court of Appeals, and that citation issue as provided by

law.

J. A. CARVER,
United States Attorney for

the District of Idaho,

E. H. CASTERLIN,
Assistant U. S. Attorney for

the District of Idaho,

FRANK GRIFFIN,
Assistant U. S. Attorney for

the District of Idaho,

A. L. FREEHAFER,
Attorney for the Department of

Justice,

Attorneys for Defendant.

(Title of Court and Cause.)

ASSIGNMENT OF ERRORS

Filed January 5, 1935.

COMES NOW the defendant in the above entitled

cause and files the following assignment of errors upon

which it will rely upon the prosecution of the appeal of

the above entitled cause, from the judgment made by

this Honorable Court on the 6th day of October, 1934.
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I.

The Court erred in denying defendant's Motion for

Directed Verdict at the conclusion of all the evidence

submitted in the case, which said motion was as follows:

"MR. CASTERLIN: Comes now the defendant

at the close of all of the evidence submitted in this

case on the part of the plaintiff and defendant, both

parties having rested, and moves the Court for an

order directing the jury to bring in a verdict in this

action against the plaintiff and in favor of the de-

fendant on the ground and for the reason that the

evidence in this case wholly fails to establish that

the defendant was totally and permanently or total-

ly or permanently disabled during the effective

dates of the war risk insurance policy on which this

action is predicated or at any time whatever. For

the further reason that the evidence in this case

conclusively shows that the plaintiff continuously

followed a substantially gainful occupation from

March 25, 1919 to January 1929.

THE COURT: Motion denied."

MR. CASTERLIN: May we have an exception

please .r'

THE COURT: Yes.

II.

The Court erred in overruling defendant's objection

to the question propounded to Doctor W. H. Marshall,
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a. witness testifying on behalf of the plaintiff, being as

follows

:

"Q. I will ask you to eliminate reference to the

work record the hours, in the year 1926, 1927 and

1928, and the work available as indicated and ask

you to assume that there were times when Mr.

Hibbard was called and did not go out on account

of the vomiting, and when he did go he was helped

and assisted by other men in the work as I have

described. Assuming these facts I will ask you if

you have an opinion as to whether or not, within

the definition used, he was totally and permanently

disabled at the time he was discharged from the

army.

MR. CASTERLIN: To which question we re-

new our objection that it invades the province of

the jury and it does not contain a concise statement

of the facts and asks the witness to weigh the plain-

tiff's evidence.

THE COURT: Overruled.

MR. CASTERLIN: May we have an exception.

THE COURT: Yes.

A. Yes, I have an opinion."

III.

That the evidence is insufficient to support the verdict

in that the evidence wholly fails to establish that the

plaintiff was or became permanently and totally dis-
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abled while his war risk insurance contract was in full

force and effect or at all or at any time whatsoever.

IV.

The Court erred in overruling defendant's objection

to the testimony of Doctor W. H. Marshall, as follows:

"Q. You may assume the following facts : That

Calvin Hibbard received a fifth grade education be-

fore the war, that he was a locomotive engineer on

the railroad, had been a fireman, and went into the

army on April 29, 191 8, up to that time he had not

noticed anything wrong with himself that inter-

fered with his work ; upon his entering into the ar-

my he was sent to Camp Lewis and became a mem-

ber of the fifth Infantry Division and took all the

military training that was given there ; that he had

no trouble, and on one or two occasions went on

hikes of about eighteen miles carrying a pack weigh-

ing seventy or eighty pounds; that he sailed about

July 6th and arrived in France about July,—well,

the latter part of July in 191 8; that shortly after

arriving in France he began to vomit, and had pains

in the pit of his stomach, sometimes vomiting from

fifteen to thirty minutes after meals, and that that

has continued, and does continue, with the greatest

interval between these spells being about three days,

and that this three day period happened not more

than once a month; that these attacks of vomiting

come on with a feeling of fullness and pain; that
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he was having these attacks in,—or, rather, these

symptoms in August, 191 8, and that he was sent to

the camp hospital and while in the hospital he was

diagnosed as having pleurisy, acute, fibrinois, left

side, and that during these vomiting spells he has

pain in his left side throughout this section (indicat-

ing) ; that at the time he was in the hospital in 191

8

and given this diagnosis of pleurisy, acute, fibrinous,

left side, that he had a pain, and that that pain was

around his heart; and is the same now as it was

then, and has continued since; that he left the hos-

pital in August, 191 8, and returned with his or-

ganization and went to the St. Mihiel front but

didn't engage in any engagements; in September

he went to the Argonne and went over the top;

that a shrapnel exploded and fragments of it struck

him in the thigh and in the jaw; that on October

I St, 191 8, he was operated on and a hole cut in his

throat and for two or three weeks he breathed

through a tube in the throat, and during that time he

talked in a whisper ; that ever since that time his left

jaw has felt numb, and he has had coughing spells;

that he stayed in the hospital until he was discharg-

ed on March i8th, 19 19, and the service record

shows that he was in various hospitals during the

service, some in France and some in the United

States; the service record shows that he had a gun

shot wound in the thigh and the face, in the lower

jaw, and that it penetrated the root of the tongue;
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the service record shows gun shot wound left thigh,

upper third, outer aspect, perforated; gun shot

wound left face just below lower jaw, one-half way

between angle of jaw and symphysis, perforation

root of tongue; the service record shows on one of

the field cards, "History of sour stomach, tenderness

in spigastrium, and vomiting. No appendix or gall

bladder history. Vomits frequently. The vomit is

sour, but never contains any blood. History of tar-

ry stool. Abdomen negative except for tenderness

in epigastrium region." I will state that the service

record contains a notation in one place by giving

a diagnosis of cystitis, and cholecyntitis. At the time

of enlistment there is a statement that he had a dis-

located hip and a left varicocele, and in 1909 he was

in the hospital in Salt Lake City for five weeks on

account of typhoid; that there is a statement that

he was confined in the hospital for ulcer of the sto-

mach for six weeks; that the attending physician

was H. C. Sprague; that was in 19 19,—or it might

be in 191 7,—the month is July and the year is not,

—

1917, or '19, or '18 or '11, it is not legible; that Mr.

Hibbard testified his work was never disturbed by

any pain in the region of the stomach, and that it

came on him in August of 19 18, at the time of his

discharge, and that Mr. Hibbard noticed the pain in

the region of his stomach, which pain continues,

and the vomiting has continued since that time;

that he has that feeling of swelling up and pain
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around the heart, and it continues when he vomits.

You may assume that this vomiting has continued

from the time of his discharge, and that ever since

that time it has been observed that at night he vom-

its from one quart to a half gallon during the night

;

in addition to this he vomits during the day time;

that he sleeps four or five hours during the night,

and this is broken by vomiting ; that condition about

the sleeping has continued from the time of his dis-

charge up to the present time; that after his dis-

charge from the army he went to Doctor Conant

who treated him for about five months, and that

ever since his discharge he has taken powders and

mineral oil, and has been on a diet of soft boiled

eggs, toast and some cereal; that he weighed 135

pounds stripped when he went into the army, and

that he weighs 123 pounds now with his clothes on;

that after his discharge he returned to the employ-

ment of the P. & I. N. from March, 191 9, until Sep-

tember, 1 9 19, when he quit his job on account of the

vomiting ; that he went to Salt Lake City, Utah, and

that he missed thirty days during that time, and

that he worked as a freight engineer part of the

time on a work train, and also worked as a shop

helper, and as a passenger engineer and freight en-

gineer, and also as a fireman on the P. & I. N., run-

ning from Weiser to New Meadows, and the total

earnings for that year was, in March was $27.65;

in April $192.89; in May, $35.99; in June $119.71;
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for July, $77.03; for August $153.78, and for Sep-

tember $20.34; ^^^^ ^^ 1^^^ ^^^^ work and went to

Salt Lake City and engaged in running a store with

his father from October 1919 until September, 1921

;

that during that time his vomiting continued; that

he was at the store in the morning for about two

hours and came home and stayed home until noon

and went back and stayed a couple of hours, and

then came home, and then went back in the even-

ing again. When his father had a stroke in 1921,

I believe it was, they gave up that business ; that his

father was living with Mr. Hibbard and his wife;

that she was cooking and keeping house for the fam-

ily; that they took their living expenses out of the

store; that after they had given up the store they

started to raise chickens and kept that up for a time

;

that Mr. Hibbard then took up vocational training

and continued in that for a year, the first vocational

training being lathe work where he stayed for about

ten months or a year, and then transferred to sales-

manship. When he started taking this training he

went to the Ogden Packing Company, taking what

they called 'experience-training,' and while he was

going to school on account of vomiting he missed

some of the classes, and also while with the Ogden

Packing Company the last two months he did not

go to work at all during that time, but stayed at

home; that this vomiting has continued, and he

has noticed that it was a reddish color as it came
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from his mouth ; that after leaving the Ogden Pack-

ing Company he stated that he thought a change of

cUmate might help his health and he went to Wash-

ington, where in July, 1923, to August, 1925, he was

employed by the Pacific Coast Coal Company at

Newcastle, Washington, to run a train of cars down
through where they were loaded with coal by a

gravity system, carrying the coal down to the cars

and carrying the cars down to the track, and he was

to keep the cars from rolling down the track. This

work was available all of the time, but his fellow

employees testified that he would vomit and leave

the job and go home; that he received $4.75 a day

for that work; that in August, 1923, he earned

$39.38; in September he earned $110.72; in Octo-

ber, $138.94; in November, $103.31; in December,

$117.56; in January, 1924, $122.32; in February,

$78.97; in March, $109.88; in April, $103.31; in

May, $109.25; in June, $105.09; in July, $76.59; in

August, $76.16; September, $118.16; October,

$124.10; November, $109.25; and December

$135.97; '^^^ th^ ^^^^ y^^'' ^^ continued, in Janu-

ary, $123.50; in February $105.69; in March,

$119.94; i^ April, $99.75; in May, $95.00; in June,

$84.32; in July, $95.00; in August, $23.16; that his

foreman testified that he would leave that work and

the foreman would turn in his time for him when
he was off; that he was vomiting while on that

work; and that after leaving that place he returned

to Weiser and again was employed by the P. & I. N.,
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and that he remained in this employment from

April, 1926,—or I presume it may be from Janu-

ary, 1926, until January, 1929; that there was work

in the shop or with the train crew all of the time

that he was there if he had been able to do it; that

the pay roll record shows that in 1925,—I will make

a correction there as to this pay roll record,—it shows

from August, 1925, until January, 1929, and after

going there the record shows: In August, 1925; he

made $19.80; in September, $73.64; in October,

$20.39; i^ November, $32.22; in December,

$35.16; making a total for that year of $181.21 ; that

in the year 1925 the pay roll record shows that in

August he worked a total of 40 hours, that in Sep-

tember, 152 hours, in October, 44 hours, and in

November, 67 hours, and December, 93 hours ; that

during the year 1926 he worked as a shop helper,

freight brakeman and a freight conductor, and also

as passenger fireman; that during the year 1926

he worked a total of 1748^^4 hours; that the engi-

neer he was running with when he was firing has

testified that when they came to a grade between

Weiser and Council that he, the engineer, Mr.

Ronne, would take his place as fireman, that is, Mr.

Hibbard's place as fireman and shovel the coal into

the engine, and other employees testified that they

noticed that practically after every meal during this

entire period of time that the vomiting of Mr. Hib-

bard followed the meal; that Mr. Ronne testified
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that there was work for Hibbard all the time that

he, Mr. Ronne, was working; that Mr. Ronne, the

pay roll record shows from April ist, 1926, worked

a total of 2523 hours, and Mr. Hibbard worked

1478 hours; that is from April through December

in 1926; that for the year 1927 Mr. Ronne worked

3148 hours and Mr. Hibbard worked 2358 hours;

that for the year 1928 Mr. Ronne worked 3219

hours, and that Mr. Hibbard worked 1657 hours,

or about half of the time that Mr. Ronne worked;

that over that period of time Mr. Hibbard while

working as a brakeman, it being his duty to cut

out the cars, one of the brakemen working with him

from August, 1926, to August, 1928, testified that

Mr. Hibbard would pass on the signals from the

brakeman, and Mr. Callahan testified that when it

came to handling the way freight it was the duty

of the two brakemen to handle the freight, but Mr.

Hibbard did not handle any articles weighing over

fifty pounds; that the conductor and the other

brakeman would handle these articles.

The testimony shows that at least in 1928 Mr.

Hibbard became a freight conductor and worked at

that, and in August, 1928, he worked 264 hours, and

in September, he worked 274 hours and in October,

250 hours; that when he was at home and not at

work he was in bed sick. The testimony is that the

job as freight conductor is an easy job and it re-

quires the making out of reports, and one brakeman
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testified that he made out the reports for Mr. Hib-

bard while Mr. Hibbard was back in the caboose

lying down; that Mr. Hibbard would stay in the

caboose most of the time, according to the testimony.

One of the brakemen testified that he read the car

numbers and the seal numbers for Mr. Hibbard

while he was conductor; that during the year 1926

he was paid $844.90 while working for the P. & I.

N. and in 1927 he was paid $1173.30, and in 1928,

he was paid $872.20. After being ofT in the month

of November and December he went back to work

in January, 1929, and worked for 43 hours and was

paid $21.29. Since that time he has been living on

a ranch a mile and a half west of Weiser, the ranch

consisting of thirty acres, eleven acres of alfalfa and

he has about four acres of grain, and that he has

hired the cleaning of the ditches done, and that he

has hired someone to help him put up the hay, and

that he put up about thirty tons in a year, and that

for two years he hired the four acres of grain land

plowed, and the other years that he has leased the

grain lands to someone else. I will ask you to as-

sume, also, that when Mr. Hibbard applied for com-

pensation within a day or so after he was discharged,

to be the exact, the 20th of March, 1919, the applica-

tion was made out, and under the nature of disa-

bility claimed he had shrapnel wound, left jaw, and

thigh, and left thigh dislocated. That is written

with a typewriter, and Mr. Hibbard has testified that
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he never did run a typewriter. There are the fig-

ures, '3rd, IND C. D. D. Headquarters,' and Mr.

Hibbard says that he doesn't understand that. In

March,—no, it was on May ist, 19 19, Mr. Hibbard

filled out a paper, being an application for vocation-

al training, in which he says, 'Also my stomach is

weak and my lungs are weak. I could not pass an

examination on the main line where they have a

physical examination, but this is a branch line and

they don't have any examination.' At this time he

was working for the P. & I. N. Mr. Hibbard made

reports while he was taking vocational training from

time to time, and one dated March 7th, 1923, he

says, 'From the 15th to the 19th, I was selling meats,

and soliciting nut margerine; the 19th to the 24th,

ofiF,on account of illness of baby. From the 26th to

the I St of March, soliciting and selling meats and

nut margerine.' In selling meats he was oifiF on ac-

count of this vomiting, and he did not go out as a

regular salesman to sell meats. He signed a state-

ment in September of 1934 saying he was a locomo-

tive engineer from March 19 19 to September, 19 19,

then was in a grocery store for about two years, and

in vocational training for about two years, and then

worked for a coal company, the Pacific Coast Coal

Company, and for that work he got $4.75 a day, and

then came back and worked two or three days for

the P. & I. N. This was not steady work, or a fixed

salary, and the past two years he has been on a farm
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near Weiser, that in 1921 he was in the hospital in

Salt Lake City for about eighteen days, and in the

Veterans Bureau Hospital in 1928 for about ten

days, and in July, 1930, for about ten days, now

Doctor, asuming all of these facts, and your own

findings, and the observations of this man, and as-

suming the following definition of total and per-

manent disability, that total disability is that condi-

tion of mind or body which renders it impossible

for the disabled person to follow continuously any

substantially gainful occupation, and total disabili-

ty shall be deemed to be permanent whenever it is

founded upon conditions which render it reasonably

certain that it will continue throughout the life of

the person suffering from it, I will ask you whether

or not you have an opinion as to whether or not Mr.

Hibbard was totally and permanently disabled at

the time he was discharged from the army.

"MR. CASTERLIN: To which hypothetical

question the defendant excepts and objects upon

the ground that it is not a concise, simple statement

of the facts in this case, and it contains evidence

which is not in the record. It requires the witness

to weigh the evidence, and it contains conflicting

statements which would be an invasion of the pro-

vince of the jury. Now in reference to the portion

of my objection that it contains matters not in evi-

dence, I think that particular reference was made

to the comparative work between Mr. Ronne and
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Mr. Hibbard. I understand the books that Mr.

Ronne introduced contained a record of Mr. Ron-

ne's time while Mr. Hibbard was on the job, and

no questions were asked as to the time Mr. Hib-

bard was on the job. So far as the question of re-

quiring the witness to weigh the evidence is con-

cerned, and to determine which is correct as be-

tween the conflicting statements, I call the court's

attention to this exhibit.

"THE COURT: As I recall it, at the time the

exhibit was offered some remark was made that it

was not for the purpose of showing a comparison

between Mr. Ronne's work and the plaintiff's work,

at the time it was admitted. I remember that, and

it seems to me, as I recall it, that it was not for the

purpose of comparison but merely for the purpose

of showing the time the plaintiff put in.

"MR. WORTHWINE: I will change that por-

tion of the question.

"THE COURT: Yes, you will have to change

that. I take the view that you could not make a

comparison of the two men's work.

"Q. I will change that part of the question re-

lating to Mr. Ronne's work, and I will ask you to

assume that there was work on the railroad from

April I St, 1926 to December, 1928, as follows: That

from April to December, 1926, there was available

2523 hours of work, that Mr. Hibbard worked 1748



Calvin Hibbard 37

hours, that in 1927 there was thirty-one hundred

and forty-eight hours of work, and that Mr. Hibbard

worked 2358 hours; that in 1928 there was available

3219 hours, and that Mr. Hibbard worked 1657

hours. In addition to that I will ask you to assume

that in 1928 he did not work in November or De-

cember, and I will withdraw the statement in refer-

ence to the time that Mr. Ronne put in.

"MR. CASTERLIN: We object to the question

as amended because it still calls for a comparison

between the two men's ability to work.

"THE COURT: I think you will have to limit

your question, Mr. Worthwine. His work record is

not involved in this question now, how long he

worked, or anything, but you should not make a

comparison. Now, as to whether there is any evi-

dence there was work at the time he didn't do any

work, I don't know whether there is any evidence

as to that, or not.

"MR. CASTERLIN: Mr. Ronne's testimony is

that when he was on the train with him that he put

in this amount of time. He doesn't know what he

was doing. Mr. Ronne's figures only cover the

time when Mr. Ronne and Mr. Hibbard worked

together.

"THE COURT : I think he eliminated the work

record of Mr. Ronne, and also the statement that

there was work for the plaintiff when he didn't
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work. If that was eliminated, then I will overrule

the objection, but I am not sure that you have gone

that far, yet.

"MR. CASTERLIN: No, I think that he has

not done that.

"MR. WORTHWINE: Perhaps not.

"Q. I will ask you to eliminate any reference

to the work, that is, to the hours in the years 1926,

1927 and 1928, and the work as indicated there,

which was available, and I will ask you to assume

that there were times when Mr. Hibbard was called

and did not go out on account of vomiting, when he

did not go, and when he was helped and assisted

by other men in the work as I have described. Now
then, assuming those facts, I will ask you if you

have an opinion as to whether or not within the

definition used, whether he was totally and per-

manently disabled at the time of his discharge from

the army.

"MR. CASTERLIN: To which question we re-

new our objection, that it invades the province of

the jury, and it does not contain a concise statement

of the facts, and it asks this witness to weigh con-

flicting evidence.

"THE COURT: Overruled.

"MR. CASTERLIN: Exception.

"A. Yes, I have an opinion.
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"Q. What is that opinion?

"A. With all these symptoms, regardless of how
much work he did, the symptoms of his vomiting,

and the fact he did vomit so much, I think that the

man was totally disabled,—when did you ask

about?

"Q. When he was discharged from the army in

March, 1919.

"A. Yes, sir.

"MR. CASTERLIN: We object to counsel sug-

gesting to this witness the time of total and perma-

nent disability.

"THE COURT: He asked this witness. Was
he totally and permanently disabled at that time?

"MR. CASTERLIN: We object to it as leading

and suggestive.

"THE COURT: You stated the time?

"MR. WORTHWINE: Yes.

"THE COURT: Now, then, you ask wasjie

at that time totally and permanently disabled, as of

March, 1919, assuming the facts he has related to

the doctor here.

"MR. CASTERLIN: And we object as being

leading and suggestive.

"THE COURT: Over-ruled.

"MR. CASTERLIN: Exception.
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"THE COURT: Yes."

V.

The Court erred in allowing the plaintiff to testify that

he did not know the provisions of his war risk insur-

ance policy and to testify to his ignorance of the law and

regulations governing said policy, and overruling de-

fendant's objection thereto as follows, to-wit

:

"Q. It has been stipulated here that you made

your demand for this insurance on April 23rd,

1 93 1, now why was it, Mr. Hibbard, that you didn't

make your demand before that.f^

A. I don't know, but I thought that a person had

to be bed-ridden,

—

MR. CASTERLIN : I move to strike the answer,

if the Court please, that he didn't know. The law

charges him with notice.

THE COURT: Sustained.

MR. WORTHWINE: May we have an excep-

tion, please .f^

THE COURT: Certainly,—I think I will over-

rule that objection. I will revoke my former ruling

and overrule the objection.

MR. CASTERLIN: Then we may have an ex-

ception?

THE COURT: Yes."

VI.

The Court erred in overruling defendant's objection

to the following question and answer thereto, to-wit:
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"Q. When did you first learn the definition of

total and permanent disability, as governing these

policies?

MR. CASTERLIN: Objected to as incompe-

tent, irrelevant and immaterial. That is an item

defined by law. That is all determined by lav^^.

THE COURT: Over-ruled.

MR. CASTERLIN: Exception, please.

THE COURT: Yes.

Q. When did you learn of the definition of total

and permanent disability.

A. When I was in the hospital.

Q. What year was that.f^

A. In 193 1, I think it was."

VII.

The Court erred in overruling defendant's objection

to the qualifications of Doctor Marshall to testify as to

whether or not plaintiflf could follow any substantially

gainful occupation, to wit:

"MR. CASTERLIN: May I ask the witness a

question, if the court please .f*

THE COURT: Yes.

QUESTIONS BY MR. CASTERLIN:

Q. Are you familiar with the work a man has

to do in the snap-fastener industry.?*
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A. No.

Q. In the wood-block industry?

A. No.

Q. In the manufacture of luggage.''

A. No.

Q. In the wall-paper manufacture.!^

A. No.

Q. In the pipe metal industry.?

A. No.

Q. In the manufacture of glue.''

A. No.

Q. In the canning industry."^

A. To some extent.

Q. In the collapsible tube industry.?

A. No.

Q. In the brass metal industry.?

A. No.

Q. In the mica industry.?

A. Very litde.

Q. In the cigar manufacturing industry.?

A. Some.

Q. In the manufacture of machine screws.?

A. No.

Q. In the manufacture of water softener.?

A. No.
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MR. CASTERLIN: We submit that this wit-

ness has clearly indicated now that on a number

of major industries he has no knowledge what-

ever, and it is not a question of whether or not the

plaintiff can follow his pre-war occupation, but

whether he can follow continuously any substanti-

ally gainful occupation.

THE COURT: The objection is over-ruled.

MR. CASTERLIN: May we have an exception,

please.?

THE COURT: Yes.

Q. What is that opinion,—first I will ask you

the question: Have you an opinion.?

A. Yes.

Q. What is that opinion.?

A. Well, in my own work in this particular case

I don't care what thing this man tries, any of these

things mentioned by the gentleman, there are a

number of reasons why this man could not hold a

job in competition to any one."

VIII.

That the verdict and judgment are contrary to law.

J. A. CARVER,

United States Attorney

for the District of Idaho.
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E. H. CASTERLIN,
Assistant United States Attorney

for the District of Idaho.

FRANK GRIFFIN,
Assistant United States Attorney

for the District of Idaho.

A. L. FREEHAFER,
Attorney, Department of Justice.

(Title of Court and Cause.)

ORDER ALLOWING APPEAL

Filed January 5, 1935.

Upon the petition for appeal, accompanied by As-

signment of Errors, heretofore filed herein, it being made

to appear that said Petition should be allowed and that

appeal is sought and brought up by direction of a depart-

ment of the government of the United States, to-wit, the

Department of Justice,

IT IS ORDERED that said petition for appeal be and

hereby is granted and an appeal allowed.

Dated this 5th day of January, A. D. 1935.

CHARLES C. CAVANAH,
District Judge.
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(Title of Court and Cause.)

CITATION ON APPEAL

Filed January 5, 1935.

THE PRESIDENT OF THE UNITED STATES TO
CALVIN HIBBARD and to HAWLEY &
WORTHWINE, his Attorneys, GREETINGS:

You are hereby cited and admonished to be and appear

at the United States Circuit Court of Appeals for the

Ninth Circuit to be held at the City of San Francisco in

the State of California within thirty days from the date

hereof pursuant to Order Allowing Appeal regularly

issued, and which is on file in the office of the Clerk of

the District Court of the United States for the District

of Idaho, Southern Division, in action pending in said

court wherein the United States of America is appellant

and Calvin Hibbard is appellee, and to show cause, if

any there be, why the judgment and proceedings in said

order mentioned should not be corrected and speedy

justice should not be done to the parties in that behalf.

DATED this 5th day of January, A. D., 1935.

(SEAL) CHARLES C CAVANAH,
District Judge.

ATTEST

W. D. McREYNOLDS, Cler^.
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(Title of Court and Cause)

PRAECIPE FOR TRANSCRIPT OF RECORD

Filed January 5, 1935.

To the Clerk of the above entitled court:

Please prepare, certify, print, return and transmit to

the Circuit Court of Appeals, Ninth Circuit at San

Francisco, California, transcript of record in the above

entitled cause, including therein

I. Complaint

Amended Answer

Verdict of Jury

Judgment

Petition for Appeal

Assignment of Errors

Order granting Appeal

Citation on Appeal

Praecipe for transcript of record

Minutes concerning motion for directed verdict

and rulings thereon

11. Minutes and rulings on demurrer and motion

to strike

12. Minutes or stipulation and order concerning and

settling Bill of Exceptions

2

3

4

5

6

7

8

9

10
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13. Bill of Exceptions

14. Acceptance of Service of Assignment of Errors,

Petition for Appeal, Order Allowing Appeal,

Praecipe for Transcript of Record and Citation

on Appeal

showing in each case fact and date of filing and accept-

ance of service. Omit printing of title, court and cause

and verification.

J. A. CARVER,

United States Attorney for the Dis-

trict of Idaho.

E. H. CASTERLIN"

Assistant U. S. Attorney

for the District of Idaho.

FRANK GRIFFIN,

Assistant U. S. Attorney for the Dis-

trict of Idaho.

A. L. FREEHAFER,

Attorney for the Department of

Justice.

Attorneys for Defendant.
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(Title of Court and Cause.)

(Minutes of the Court of Sep. 28, 1934)

The trial of this case was resumed before the Court

and jury. Counsel for the respective parties being pres-

ent, it was agreed that the members of the jury were all

present.

The Court announced his conclusions on the defend-

ant's motion for a directed verdict and denied said mo-

tion. The defendant asked and was granted exceptions

to the order.

W. R. Dickerson, R. O. Jones, Harvey Sweet and Dr.

P. J. Germon were sworn and examined as witnesses,

and the depositions of John K. Stewart, Dr. G. E. Riggs

and Dr. C. T. Smith were read in evidence and docu-

mentary evidence was introduced on the part of the de-

fendant and here the Government rests.

On rebuttal, Calvin Hibbard was recalled and further

examined and here both sides close.

The Government's counsel renewed the motion for

a directed verdict for the defendant, which motion was

again denied. The defendant was granted exceptions.

The cause was argued before the jury by counsel for

the respective parties, after which the Court instructed

the jury, and placed them in charge of a bailifiF duly

sworn, and they retired to consider of their verdict. While

the jury was still out, the Marshal was directed to pro-
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vide them with dinner at the expense of the United

States.

On the same day the jury returned into court, counsel

for the respective parties being present, whereupon the

jury presented their written verdict, which was in words

following:

(Title of Court and Cause.)

"We, the Jury in the above entitled action, find

for the plaintiff, and fix the date of the beginning

of his permanent and total disability from i8th of

March 1919.

L. A. Sloan,

Foreman."

The verdict was recorded in the presence of the jury

and then read to them, and they each confirmed the

same.

The defendant was granted sixty days in which to pre-

pare and file a bill of exceptions.

(Title of Court and Cause.)

BILL OF EXCEPTIONS
Lodged March 21, 1935.

Filed April 23, 1935.

BE IT REMEMBERED, that the above entitled

cause came on for hearing before the Honorable Charles
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C. Cavanah, District Judge, with a jury, at Boise, Idaho,

on September 28, 1934, on the issues joined by plaintiff's

Complaint and the Answer and Amendment to Answer

of the defendant, Oscar W. Worthwine of Hawley &

Worthwine, Boise, Idaho, appearing for plaintiff, and

Erie H. Casterlin, Assistant United States Attorney for

the District of Idaho, and A. L, Freehafer, Attorney,

Department of Justice, both of Boise, Idaho, appearing

on behalf of defendant, at which time, and thereafter,

up to and including September 28, 1934, when the ver-

dict of the jury was returned, filed, and entered herein,

and to October 6. 1934, when the judgment was ren-

dered, entered and filed herein, and after empaneling

the jury, and the opening statement of counsel for the

plaintiff, the following proceedings were had:

It was stipulated and agreed by and between the par-

ties hereto, by their respective attorneys, that the plain-

tiff, Calvin Hibbard enlisted on April 27, 1918; that he

was honorably discharged on March 18, 1919; that on

May 4, 191 8, he applied for and was granted insurance

policy in the amount of $10,000; that said insurance

policy remained in force and effect, including the grace

period, through the month of April, 1919; that demand

was filed April 26, 1931, and the claim remained in the

Bureau until it was denied by the Insurance Claims

Council on January 5, 1932, and the complaint was filed

January 9, 1932; that plaintiff was a resident of Idaho at

the time he filed the complaint.
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Thereupon plaintiflf offered in evidence his Exhibit

No. I, being a letter dated January 25, 1932, from the

Insurance Claims Council, signed by H. L. McCoy ; also

his Exhibit No. 2, being the original demand, which is

stamped as having been received on April 22, 1931 at the

Veterans' Administration, Boise, Idaho, and these ex-

hibits were admitted in evidence without objection.

"MR. CASTERLIN: At this time the defendant

objects to any statement on the part of counsel in the

opening statement or any proof which may be offered

respecting the disability alleged in the complaint of gen-

eral weakness, nervousness, and respecting arthritis on

the ground that these particular disabilities are not in-

cluded in the demand for insurance upon which this ac-

tion is predicated. I am objecting to any proof and to

any reference in the opening statement.

THE COURT: I have nothing here to rule on.

MR. WORTHWINE: I might say that we are rely-

ing on what the demand says. Stomach trouble and so

forth. Gunshot wound, I am not claiming any disabili-

ty by reason of these other special diseases.

THE COURT: They are not claiming any disability

by reason of the diseases you mentioned, and I cannot

rule on any objection at this time, he says that he is going

to confine his proof to the demand as to whether there is

some evidence about nervousness growing out of the dis-

eases in the demand I of course cannot rule on that at this

time.
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FRANK HARRIS, a witness on behalf of plaintiff,

being first duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. WORTHWINE:

My name is Frank Harris; I live at Weiser, Idaho, a]:id

I am Probate Judge in Washington County, Idaho. I

have lived in Idaho 54 years and was living at Weiser,

Idaho, in 1919. I am acquainted with Calvin Hibbard,

the plaintiff in this case, and was first acquainted with

him in the spring of 1919. Immediately after his return

from the war he occupied rooms in my own dwelling

in Weiser, Idaho, where I was living at that time. Mr.

Hibbard's wife and his two children were with him at

that time and the family lived there three or four months.

Mr. Hibbard was fireman on the P. & I. N. Railroad and

I would see him come in at night and go out in the morn-

ing. I have seen him vomiting violently. He did not

go out every day and when he did not go out he stayed in

bed most of the time.

"Q. From what you observed,—over what period did

you notice the vomiting as you have testified to.

A. In that summer.

Q. Was it from the time he came until he left there

in 1919.''

A. At all times, yes sir."
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CROSS EXAMINATION

BY MR. CASTERLIN:

I knew Calvin Hibbard when he was a little boy and

I became intimately acquainted with him in the spring

of 19 1 9, 1 guess about April or May, and have known him

since that time. I had not seen him in seven or eight

years prior to 19 19 and I did not notice him vomiting

any at that time. While he was living in my house and

working on the railroad he would go from the house,

probably seven o'clock in the morning, and would re-

turn in the afternoon all the way from four or five

o'clock to dark. He was working on a freight and stock

train and didn't have any regular time. During the time

he was away from home working I didn't know what he

was doing as I was at home, but I saw him on the train.

He had a pretty steady run. There was considerable bus-

iness then, but he did not work regularly at that time.

He was oflF several days at a time, but I do not remember

how much of the time he was off work. I think he was

working both as a regular employee and on special runs,

sometimes he would run on freight and sometimes on

the stock train. I guess he would miss as much as one

run out of ten on the road. Regarding Mr. Hibbard'

s

vomiting spells, he would eat before he would go out

and I think I have seen him vomiting in the morning,

but I do not remember that I saw him vomit at night

when he came back from his run. I would say that these

spells occurred four or five times during the three or four

months that I knew him there.



54 United States vs.

C. E. RONNE, being called as a witness on behalf

of the plaintiff, after being first duly sworn, testified

as follows:

DIRECT EXAMINATION

BY MR. WORTHWINE:

My name is C. E. Ronne; I live at Weiser, and have

lived in Idaho since February, 19 12. I am locomotive

engineer and have been working on the P. & I. N. Rail-

road, which runs from Weiser to New Meadows in Ida-

ho. I am acquainted with the plaintiff, Mr. Hibbard,

but am not related to him; have known him since 19 13

or 19 14. He was following railroading at that time, I

think I first saw him after the World War about 1926,

but I was with him in 1919 a little, just after he came

back from the war, and I remember the occasion of his

return to Weiser and know he was working for the rail-

road company at that time. I was working with him at

that time in 19 19 and saw him vomiting after meals

and at most any time. He was firing for me and we

would sleep in the car that was provided for us. He
would get up in the night and he kept me awake with

his coughing. He worked for me another time on the

PIN road—I can't tell the exact time, but I kept the time

on these books and I could tell by them.

Whereupon the books referred to were marked plain-

tiff's Exhibit 3 and admitted in evidence without ob-

jection.
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I have gone through these books and have tabulated

the time I was working and have it by days, months and

hours and the figures are my tabulations and show the

time I was working. I put the entries in the book every

night and there are no entries that are not the result of

my own observation. I recall that Mr. Hibbard worked

for me in 1926 to 1928, shoveling the coal into the fire

box. I am familiar with the engines of the Oregon Short

Line Railroad and also on the P. & I. N. Road. The en-

gines on the P. & I. N. Road are small ten-wheelers. They

haul box cars, and the tonnage on that railroad in the

mountains is 368 tons regardless of the cars. Whether

they are empty or loaded that is as much as we can haul.

Mr. Hibbard fired for me in 191 8 and 191 9. The upper

terminal of the P & I N line is at a high elevation—quite

a mountain. When I came to the steep grade during the

time he was firing I generally put him on the side I was

on, on the seat box, and I took the shovel on the hard

pulls, on the vista mountain and the long hill. I did

this because Mr. Hibbard would have these spells and

would look pale and would be sweating ; I did that most

of the time with him. I worked with him in 1926, 1927

and 1928 and he fired during the last time he worked.

He would eat,—he got on the engine, and after going

for three or four hours he would start to vomiting and

I would take the engine. He would take some powder

and water on top of it and get straightened out. He
vomited almost every day at different times,—in the

morning and all times of the day. We would go up
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during the day and stay all night at the upper terminus

of the road and I slept in the same car with him there,

and I noticed that he was coughing and rolling and tum-

bling around in the bed every night we were there, as

near as I can remember. I saw him taking a powder

of some sort that would ease him up for two or three

hours and then he would go to vomiting again. I work-

ed with him when he was brakeman on the train. I

think that was in 1926 or 1927, and his duties were to

handle the heavy way freight, throw switches and give

signals. I was the engineer and it was not a part of

my job to handle the way freight, but I would go back

and help him unload and take his place or some of the

others would help him handle that. It wasn't my duty,

but I did that when I wasn't too far back from the way

cars, in order to help Mr. Hibbard. He looked drawn

and round-shouldered and was humped over with pains

in his stomach; he said he had pains in his stomach. I

remember toward the last of his employment that he be-

came a conductor on the train and his duties were to take

care of way-bills, look over the switch-list, and he would

help unload the way freight sometimes. I could see him

working when he was conductor and the last three or

four months he was there when he was conductor he sat

in the caboose most of the time and someone else did

his work. When my crew was not on the road with the

engine there was work in the railroad shop and I did

work in that shop personally on the days we weren't

out. I saw Mr. Hibbard working around the shop; a
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part of the time he would go home, and once in a while

he would stay home. He would be vomiting and would

go home. Quite a little of the time he would not go

out with us on the train. There would be work for

him there if he had come and he could work in the shop

when he wasn't out. That was the rule of the company.

When he went out on the road with me on the run he

put in the same amount of time that I did.

CROSS EXAMINATION

BY MR. CASTERLIN:

I was an engineer on that road in 1919 and had noth-

ing to do with the work shop, except as a laborer, and

I did not keep any record of the time Mr. Hibbard work-

ed in the shop that year. I had a passenger run in 19 19

and Mr. Hibbard had my run while I was laying off,

but he was doing braking and conductor work in con-

nection with the freight service in 19 19, and once in a

while I would go out on the freight run with him. I

do not know anything about his work when he was not

with me and what records I have for 19 19 are only par-

tial records, so far as Mr. Hibbard's work is concerned

and the compilation on Exhibit No. 4 does not include

any work that Mr. Hibbard did in the shop in 19 19;

neither does Exhibit No. 3 include any of that work.

I know he worked some as a shop helper in 1 919. I am
not sure that I worked with him as a shop helper at

all in 1919. A shop helper's duties in 19 19 were to help

around the shop doing any kind of work, helping take
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down the side rods and changing the wheels and help-

ing repair cars, and such things. There were two side

rods on each side of the engine and they would weigh

probably 500 pounds. Some other duties of the shop

helper would be drying sand and other duties around the

shop, which were the general repair shops for engines,

freight cars and whatever came up.

Mr. Hibbard took my place on the passenger engine

run when I was off and the duties of that job were to

look after the engines, see that the equipment was all

there and then do the driving. At the other end of the

line we would go around the "Wye" and go back to the

depot, looking over the engine and oil up; and the pas-

senger train made the round trip from Weiser to New
Meadows in one day, which took about ten hours;—we

got paid for ten hours and when we were late we got

overtime. He substituted for me on the passenger train

in 1 919 about two weeks. He worked for me steadily in

19 1
9 during the time we were together, but he would

not go out on the run unless he was called as an extra

man. He was not on regular and I do not know how

many days he was called, nor how many times he was

called and failed to report in 191 8. I think I observed

Mr. Hibbard vomiting in 1919 but I am not sure of it.

I guess I had my dates mixed up and just now I can't

recall any time he vomited in 1919. I did not have any

complaints to make with respect to the work that Mr.

Hibbard did for me when he substituted in the passenger

work in 1 919. As far as I know, when he substituted for
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me he did all of it that I did. So far as I know, but you un-

derstand I wasn't there. After 19 19 I did not have any

contact with Mr. Hibbard when he went to work for the

P & I N Company. I was with the company in 1926 and I

think Mr. Hibbard went to work there as an extra man.

I think he was a brakeman, fireman, conductor and en-

gineer,—whatever there was for him to do, he was gen-

eral utility man. I was in contact with him while he

worked from 1926 up to December, 1928. When he

first came back in 1926, he was braking and firing and

doing such other work as there was there for him to

do; all kinds of work. I was running both passenger

and freight runs and there would be freight runs at the

same time I was running the passenger train, so I didn't

know what Mr. Hibbard would be doing. My record

that I put in was only a partial record. The way freight

was pretty heavy. Sometimes there was more than

other times and maybe there wouldn't be a full car, but

what there was was pretty heavy. There were lots of

the freight articles that weighed over fifty pounds and

I would say that twenty-five percent of the way freight

articles would weigh over fifty pounds. Mr. Hibbard

handled some of the heavy packages, but I assisted him

when the articles were heavy ; I would say—fifty pounds

or more. Some of the kegs and drums we had to handle

would weigh as much as three hundred pounds and it

was customary for two men to handle them, but one

man could tip them over and roll them out and handle

them alone, but generally two men juggled them. Mr.

Hibbard did all right throwing the switches and hand-
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ling the couplings where one had to see that the draw

bars were open. This was not heavy work. Mr. Hib-

bard would give the signals and throw switches, but the

other brakeman went back usually and in spotting the

cars the brakeman would give the signals and do the

work all right when he was out there, but sometimes he

would be in the caboose. He was generally the head

brakeman; in spotting cars the head brakeman should

always be on the job when we have two. When I was

on the passenger run and Mr. Hibbard was with me, he

fired for me. I can't say just how much, but I fired for

him both on the passenger run and on the freight run.

He acted part of the time as conductor and part of the

time as brakeman, but I do not know how long at each

kind of work. When he was conductor on the freight

train it was his business to handle the way-bills, check

the cars and help do switching when he could. Hand-

ling of the way-bills is not manual labor and Mr. Hib-

bard did that work all right. In checking cars a man
must get the numbers of the cars and check the seals

and get the numbers of the seals. This is a pencil and

paper job and he did that work all right part of the time.

When he was conductor and we had one brakeman, it

was the conductor's duty to do half the work. He

would make a coupling on his end and assist spotting

the cars, but he wouldn't have as much to do when he

was conductor when we had two brakemen. I don't

know what length of time he had a regular run, but he

was regular conductor for a while. I think he also had

I
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a regular run as a brakeman on a freight train, but I

don't know how long. When he was acting as an extra

brakeman or conductor or fireman he would be called

out quite regular. We were using all the extra men at

that time; probably a couple times a week, I can't say

exactly, and I think he would miss reporting sometimes

when he was called out, probably a couple times out of

ten times being called. I would say that he missed ten

or fifteen times coming out when he was called during

the period that he was with me, that is, between 1926

and December, 1928. I suppose while he was working

as extra man he would miss going as much as two out

of ten times called. I couldn't really tell how many

times he missed, but I know there were lots of times he

was called that he couldn't go, but I would say it was

as many as two out of ten times. I think he had a regu-

lar job as conductor toward the last in 1928. I was with

him some of the time and during that time he missed a

few times—I would say five per cent of them. I do not

recollect that we ever had to hold up a train on account

of Mr. Hibbard. I have noticed him vomiting in 1926,

but I can't tell how many times. Lots of times it was

in the mornings shortly after he would eat; possibly

fifteen minutes to an hour, and the vomiting spell would

last ten or fifteen minutes and he would vomit again the

same day, sometimes two or three times a day and some-

times only once a day. Some of the vomiting spells

would last ten or fifteen or twenty minutes and when he

was vomiting and during these spells he would be cough-
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ing part of the time, but these spells never interfered with

the running of the train, and when he got through vom-

iting he would go on and work when he was firing on

his regular run, or he would take somebody else's place,

that is, he would do his own work or exchange with

someone else. That is the arrangement we had in the

cab of the engine. When he was not doing his work as

fireman, he would be doing my work as engineer. The

firing was heavy work, but changing off kept the crew

full.

REDIRECT EXAMINATION

BY MR. WORTHWINE:
I did not make that arrangement as to the exchang-

ing of work with anyone except Mr. Hibbard. Some-

times I fired just to keep myself in shape. Sometimes

Mr. Hibbard would check the cars when he was sick

and sometimes he didn't. Sometimes his brakeman

would check the cars. By working extra, it means that

you are only working when you are called and that you

might be called from one job to another and that was

the way Mr. Hibbard was. He was an extra brakeman,

but he would go out firing when there was an oppor-

tunity. He was just an all around man, but he was a

regular employee, and there was work for him there all

the time when I had work. I remember he worked the

summer he came back from the army and I saw him
vomiting shortly after he came back, but I don't re-

member the dates, but that Exhibit No. 3 is the time I

put in from April, 1926, to December, 1928.
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RECROSS EXAMINATION

BY. MR. CASTERLIN:

From my experience on the Pin Road I would not say

that it was customary for conductors to send the brake-

man to check the cars for them, but I have seen con-

ductors other than Mr. Hibbard do that. I know that

Mr. Hibbard was taken from other employment in the

shop and called out on the runs as an extra brake-

man, fireman and engineer, and when he worked around

the shop from 1926 to 1928 he did whatever was there

for him to do around the shop—any light work. I was

with him in the shop only a couple days in the month

and I remember him losing time when he went home

from the car shop once.

FRANK RIMPER, being called as a witness on be-

half of the plaintiff, after having been first duly sworn,

testified as follows:

DIRECT EXAMINATION

BY MR. WORTHWINE:

My name is Frank Rimper; I live at Weiser, Idaho,

and my occupation is service station proprietor. I have

known the plaintiff, Mr. Hibbard, since 1927, and I am
not related to him. During the past six years, up until

last year, I lived about one mile from him and I am fa-

miliar with the place he lived on, which consists of about

thirty acres, and I did some work on his place during

1928, 1929, 30 and 31, off and on until I left there last
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year. Mr. Hibbard raised on that land crops of alfalfa

grain and a garden, and he has been up to my place while

he was there. He would come up to my place to see

me, maybe every week. He would come to the house

and probably talk a while when he would choke up,

then he would get some soda and drink it. I worked

with him on his ranch putting up his hay. I think he

had about twenty acres. Mr. Hibbard would haul it in out

of the field and pitch it on the wagon, and before he

got his derrick we pitched it up by hand. I have no-

ticed him heave up and have seen him coughing during

the days he worked; then he would go to the barn and

lie down. Then I would put the boy on the wagon and

would go down and pitch. I saw him have other neigh-

bors working there also. I have been around him at

meal times and we would go back to work along the

trail, and he would stop and heave up his dinner. I

worked for him off and on different years since 1927

up until last year, but I did not work every year.

CROSS EXAMINATION

BY MR. CASTERLIN:

I first observed him on his ranch in 1927. I don't

know whether he was working for the railroad or not

in 1927, but I know that he was on the ranch. I think

he just moved there. I was not acquainted with him

until he moved there on the ranch. I can't say whether

it was 1927 that he moved there or not and I can't say

whether he visited at my place in 1927, but I am posi-

\
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tive that I worked for him in 1928, in June and July,

putting up hay. Also I helped him thresh. He had

fifteen or twenty acres of hay in 1928 and it took up two

days to put up fifteen acres of hay. I think he had five

acres that was put in later. He had someone else work-

ing for him at times besides myself. I can't remember

that long ago, but Hibbard and I did not put up the hay

by ourselves. I know that someone else helped. Some-

times one and sometimes two, but I didn't keep any rec-

ord of it. We put it up by hand. He had no derrick and

it took four of us to put up the fifteen acres of hay. I

don't know who cut it, but I suppose Mr. Hibbard did.

I saw Mr. Hibbard putting up those doodles of hay. I

don't know whether we had more than one wagon.

There was one man on the load and two on the ground.

Mr. Hibbard helped to pitch on the wagon. We put the

first and second crops in the stack and the third crop

in the barn. When we stacked there was one man on

the stack and two men on the wagon part of the time.

Mr. Hibbard helped to pitch on to the stack. He work-

ed some in the barn. I don't know whether or not I

worked on the second crop, but I did work on the third

crop. In putting up the third crop the boy was there

and he had outside men there. I did not help him with

any other work in 1928 and I did not see him plowing

any that year and do not remember of seeing him drilling

any grain, but I saw him irrigate, but did not see him cut-

ting grain, nor shocking grain. I didn't see him work

with the cows in 1928, and I worked with him in the hay
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about two days in each crop. He had about the same

number of acres in hay in 1929, but I do not remember

whether I helped him in the hay or not that year, and I

do not remember whether or not I helped him in the

grain, but I did work with him that year and saw him

mowing down the hay.

I wish to recall the statement I made about 1927. Hib-

bard didn't leave there in 1927. It was in 1929. The

testimony I gave concerning Mr. Hibbard in 1927 is for

the year 1929. I was tangled up. Previous to the year

1929 I didn't see Mr. Hibbard on the ranch. I am not

sure whether I worked for him in 1930 or not, but he

had fifteen or twenty acres of alfalfa that year. He had

some wheat there, but I don't know what year it was.

I saw him doing work there in 1930. I lived about a

mile and a half from him and would see him there when

I was going by. At haying time he mowed and I would

see him raking his hay or anything like that. I don't

remember about the plowing, and I don't know whether

he had any help on his ranch or not, only when I was

working there. I helped him put up the hay in 1931

about the same amount. I think I worked for him that

year a day and a half or two days. I don't know who

cut his hay in 193 1. I worked for him the diflferent years

of 1930, 31, 32 and 33. I helped him a little this year,

but I worked for him in 1931. He helped a little pitch-

ing and loading the wagon, and we had another man

beside myself helping. Some years he had two wagons.

I think he had the same crops in 1932 and I guess I
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worked for him about one day and a half,—not over two

days—that year, and Mr. Hibbard helped in the hay.

He would go to the wagon and change off some and

work the same as I explained in previous years. I don't

remember about his plowing that year, but I think he

had some grain rented out; someone else farmed the

grain. In 1933 Mr. Hibbard had about the same amount

of alfalfa and three or four acres of barley. I don't know

who did the work on the barley crop, and I do not know

who cut the hay, but I worked about a day and a half in

the hay and Mr. Hibbard did about the same work he

did before. He had a derrick that year and he drove the

derrick with a car instead of a team. This was a man's

job or a kid's. We hauled the hay in with wagons and

Mr. Hibbard drove the wagon. I did the stacking. I

did not see him do any plowing or drilling grain that

year. In 1934, I believe he had about the same kind of

crops, barley and hay ; I did not see him do any plowing,

nor leveling, nor cleaning ditches, nor repairing the

fences, but I saw him cutting hay, and I did not do any

work on his place this year. While I worked there all

through haying, I would say he lost one-third of the day.

I have filed a claim for insurance.

REDIRECT EXAMINATION

BY MR. WORTHWINE:
Mr. Hibbard did not work steady at any job when I

was there unless he was sitting in the car, but when he

was out with the crew in the field he did not work
steady.
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CALVIN HIBBARD, being called as a witness on his

own behalf, being first duly sworn, testified as follows

:

DIRECT EXAMINATION

BY MR. WORTHWINE:
I am the plaintiff in this case and live at Weiser, Idaho

;

I was born in Kentucky and came to Weiser in 1901.

I went as far as the fifth grade in school and am now

forty-five years of age. My occupation before the war

was locomotive engineer and I had followed railroading

before that for sometime,—had worked on the Oregon

Short Line firing and braking on the run between Salt

Lake City, Utah, and Pocatello, Idaho, and later worked

on the P. & I. N. When I went into the army on April

9, 19 1 8, I was a married man and was sent to Camp
Lewis and was in Company D, 367th Company, 91st

Division. I took all the training they gave me there in

the regular infantry. We took long hikes, I should judge

about eighteen miles a day, and carried the regulation

pack of seventy to eighty pounds. I left Camp Lewis

June 24, 191 8, and went to Camp Merritt, New Jersey,

and from there to Liverpool, England, and arrived in

France July 19, 19 18. At that time I was all right physi-

cally and had never been kept from any drilling or train-

ing up to that time. A short time after I arrived in

France I started in with pain in my stomach that would

get up around my heart and I would vomit. Sometimes

right after a meal, sometimes fifteen or twenty minutes

after, and sometimes an hour after meals. I did not
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keep on vomiting until I had gotten rid of all of the

meal; it would stop for a while and then come back

again. It came on me that way just after meals and as

soon as I could vomit it up it would relieve me and in

two or three hours it would come back and I would

vomit again. It has been that way ever since after meals,

and it has continued up to the present time.

The only way I get relief is by taking soda to get the

gas off my stomach. I don't think I have ever gone over

three days in any month without vomiting since I left

the army and I would not go over a month before these

three-day intervals would occur. The vomiting would

be every day and sometimes three or four times a day;

also it would occur in the night. I would go to bed and

maybe in an hour I would wake up and be vomiting, and

then I would go back to sleep and in an hour or so I

would be up again and that would be three or four times

during the night; pretty nearly every night, and it has

been that way ever since I was in the army. The pain in

my stomach, which I first noticed when I went to France,

was right in the pit of my stomach. The pain just goes

through and hurts in the back and around the heart. The

time I was in France I would vomit from a pint to a

quart at a time. I used a receptacle at night and in the

morning I would find close to a half gallon and I started

vomiting these quantities in France and it has kept up

ever since I got my discharge and before that. I went

to the front in France—I think it was in August or the

first of September—with this trouble. After that, in



70 United States vs.

September, I came up to the front with my company at

St. Mihiel, but was in the reserve and then we went back

to the Argonne and were in action. On the morning

of the 26th of September, 19 18, we went over the top ad-

vancing and fighting. We were close to the enemy and

I got hit by high explosive through the fleshy part of my
thigh and a piece hit me under the root of my tongue.

There is a scar on my jaw now. It felt as though the

whole left side of my face was gone. I advanced for a

while, but I fainted in just a while and then I would

crawl a ways and then fall and lie there and I would

crawl again until I got back to the first aid station, which

was about a quarter or half a mile. I had been ban-

daged up on the field around the throat and jaw. Then

I got into the field hospital. They put me under an

anesthetic and when I came to I couldn't talk. They had

cut a hole and put a trachea down there for me to breathe

through. My mouth was closed and I was breathing

through this tube. I was not getting any air through my
mouth and the tube was kept in my neck for about two

weeks.

At this time plaintiff's Exhibit No. 6, being Regula-

tion No. II, and plaintiff's Exhibit No. 7, which is the

A.G.O. or service record of plaintiff. Exhibit No. 5,

which is the payroll record of the PIN Railroad, and

plaintiff's Exhibit No. 8, which is the summary of the

work record for the Pacific Coast Coal Company, and

plaintiff's Exhibit No. 9, which is a detail of the same
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work record, were admitted in evidence without objec-

tion, and were read into the record by Mr. Worthwine

as follows:

"MR. WORTHWINE : Exhibit No. 6, gentlemen, is

regulation No. 11, relative to the definition of the term

"total disability," and the determination as to when "to-

tal disability" shall be deemed to be permanent, and that

definition is as follows: "Any impairment of mind or

body which renders it impossible for the disabled person

to follow continuously any substantially gainful occupa-

tion, shall be deemed to be total disability; total disa-

bility shall be deemed to be permanent whenever it is

founded upon conditions which render it reasonably

certain that it will continue throughout the life of the

person suffering from it."

Exhibit No. 7 is the A.G.O. record, which is the record

of the man during his service. There is on the first page a

record of his physical examination at Salt Lake City,

Utah, and at that time he weighed 135 pounds, his height

was 68% inches, and the general examination was nega-

tive, and the doctor certified that he found him qualified

at that time for military service ; then there is the record

of another examination in which it is said that he weigh-

ed 135 pounds, was 68% inches tall. At that examina-

tion he was given a left varicocele, and no teeth missing

;

his right eye twenty over twenty; left eye, twenty over

twenty; left ear twenty over twenty; right ear, twenty

over twenty; and there is a certificate that he has been
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given a careful examination and in the judgment of the

doctor he beHeves that he is physically qualified for gen-

eral military service.

On a field medical card dated August 15, 191 8, it

gives the diagnosis of: "Pleurisy, acute, fibrinous, left

side." And it shows that he reported to duty on August

19th, 1 91 8. There are other cards in this report, or

rather this service record.

We find this record on one of the cards which says,

"Also gives history of sour stomach, tenderness in epi-

gastrium, and vomiting. The vomiting comes every one-

half to two hours P. E. No appendix or gall bladder his-

tory; no vomiting of blood; tenderness to examination

in spigastrium ; abdomen and otherwise, negative. Vom-
its almost daily, no blood, and a history of tarry stool."

Then on one of the sheets we have the report: "Shell

wound left lower jaw. Shell wound, left thigh." And
under the X-ray, it shows: "No foreign body observed."

That is dated October ist. And under diagnosis it

says : "Gun shot wound, perforated left thigh ; two small

wounds on outer aspect, upper one-third. Gunshot

wound left face, just below lower jaw, one-half way

between chin and angle of jaw, and passing to the root

of the tongue, severe. September 21st, 1918, in line of

duty."

On the next sheet we have, "Gunshot wound, left

thigh, upper third, outer aspect, perforated. 2. Gun-

shot wound, left face, just below lower jaw, one-half
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way between angle of jaw and symphysis. 3. Perfora-

tion root of tongue, secondars to 2; 4. F.C.B. multiple

left thigh and left jaw, secondars to i and 2. 5. Frac-

ture incomplete. Left hospital. In line of duty, i, 2,

3, 4 and 5.^ Yes. October ist, 191 8, operation, debride-

ment of face wound, from entrance to floor of mouth.

Tracheaotomy, with tube, anesthetic, ether. 7. Oedema

occurred during 6. Larynx, acute, secondars to 6."

And then he came up before the disability board and

was admitted to the hospital on January 22nd, 1919.

At that time he was given the disability, "Arthritis, old,

left hip, manifest by pain and discomfort on drilling or

severe exercise. Caused by being thrown from horse in

1908 causing dislocation of left hip joint. Soldier's own
statement. Second : Shrapnel wound under angle of left

jaw; Third: Shrapnel wound on left thigh, middle

third, exterior surface; Fourth: Scar over cricoid carti-

lage, due to tracheotomy. No. 2 and 5 incurred Sep-

tember 29th, 1 91 8, Argonne Forest, France, healed;

Soldier's own statement. Soldier's own statement as

borne out by findings show conclusively that No. i ex-

isted prior to enlistment, and disqualifies this man from

duties of a soldier. No. 2, 3 and 4 do not disqualify.

That the disqualifying disability did exist prior to en-

listment, and did not originate in line of duty; that the

medical officer who enlisted the soldier is not blameable.

We therefore recommend that the soldier be discharged

for disability which was not incurred in line of duty.

Length of time that this case has been under observation
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of one or more members of the Board, February 26th,

1 919. In view of occupation to what extent is he dis-

abled from earning subsistence? 10 per cent. The sol-

dier did not decUne treatment for reUef of disability."

And that is signed, "W. Christopherson, Major, M.C.,"

and it is also signed by the captain,—I am not able to

make out his name."

After I left the service any change of weather, when

it is cold, my jaw is numb and it pains me. About two

or three weeks after I was operated on I picked a piece

of shell under the root of my tongue, and I find slivers

of bone working out. The last piece that came out there

was along about 1933. When I eat the side of my jaw

is numb. It doesn't feel the same as the other side.

It kind of pains when I chew anything that is hard. At

the time I was discharged from the army at Ft. Douglas,

Utah, I was in the Hospital. After my discharge there

I came up to Weiser with my wife and went to work on

the PIN Railroad about March 25, 1919. Part of the

time I was running an engine, part of the time braking,

and part of the time in the shops. I was regularly em-

ployed there, but not at the same job, until about the

loth of September, 19 19. I had been employed by that

railroad before the war and was doing practically the

same kind of work. During the time I worked there

in 19 1
9 I guess I missed about thirty days time on ac-

count of pains in my stomach and around my heart and

because I was vomiting. During that period I went to

Dr. Conant at Weiser, Idaho. He is dead now. The
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report introduced here as Exhibit No. 5 shows that I

worked 384 hours in April and a total of 39 hours in

May. At that time I was engineer on a work train; they

had a ditcher on Flat Creek. It is just like a steam shov-

el. All I had to do was to move the train up its length

and they would dig on the side. They had a donkey

engine on the flat car that furnished the power. Dur-

ing the time I missed from this work I was sick, vom-

iting, and when I was on the job, every time I would

eat I would vomit right after and that would continue

two or three times a day. During the six months I worked

there in 191 9 I must have missed over thirty days. While

I was on the work train or ditcher I worked ten hours

a day, but when I was out with the train crew I worked

from eight to as much as 16 hours a day. Just before I

left this job I had these stomach pains and was vomiting,

and when I was out on the run Mr. O'Leary wired for

another engineer to go out on the run because I was

sick and vomiting. During the time I was in this em-

ployment in 1 919, the rest of the ciew performed a part

of my duties. When I was firing the engineer would

take my shovel and fire while I sat on the seat box to

see if there were any rocks or anything on the tracks.

It was not customary among railroad men to change

oflf that way. While I was shop helper I was repairing

box cars, wiping the engine, drying sand, which I would

throw into receptacle which holds about 300 pounds,

and then would pitch it up in the corner; also I would

wash the boiler out and do the oiling of the cars. While
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on this job I would get to vomiting and then would go

home. I can say that I went home five or six times.

I was a regular employee but didn't have the same job

all the time. I was braking, firing, engineer, shop help-

er; would work any place they wanted me. Usually

when I wasn't on the road I got work in the shop, which

was nine hours a day. When out on the road I would

work anywhere from ten to sixteen hours, but got over-

time after ten hours. We didn't work on Sunday un-

less something broke down. When I left the PIN Rail-

road in September, 19 19, I went to Sandy, Utah, where

my father was running a grocery. I took my family

with me there and my father and I ran the grocery until

the spring of 1921. My work there was helping my
father in the store, waiting on customers, and delivering

a little bit in some cases; it was a grocery store, just

canned goods and stuff like that. I was not there at the

time the store was opened. I would work in the store

and then go over and lie down. My father would go

over and lock it up. I would relieve him at noon and

he would eat with me. He was living with me. In the

evening I would go and work again for him. My work

there covered the period from 1919 to 1921. After

that we started to raising chickens, but did not keep the

chicken business going and I went to take vocational

training—I think in 192 1. In 19 19 and during all the

time I was around Weiser, I went to Dr. Conant all the

time until he died. From 1919 to 1921 I went to the

Government doctors at Salt Lake City. When I went
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in vocational training I took up lathe work at first and

worked at that for ten or twelve months and then was

transferred to salesmanship and stayed at that a little

over a year. Then they put me in school in placement

training at the Ogden Packing Company. I went out

with the salesmen, but was always throwing up, but I

got disgusted with myself and went to Washington;

thought I might get better there. While I was in school

I missed time—I can't say how much, but know I missed

thirty days in taking the lathe work, and after I was in

salesmanship I missed sometime, but would not say how

much, but the last two months did not take any training

at all. I stayed at home. I was reporting to the doctors

and they gave me medicine to take; some medicine and

some powders. After that I went to New Castle, Wash-

ington; thought a change would help my health, but it

didn't seem to. I got a job there in which I had to pull

out a lever, and it opened a square trap door and the

coal would drop down. A brakeman would keep the

cars coming through, the braking being with hand

brakes on the wheels, and one man pulling the lever.

The other two would ride the cars through and pull the

levers and open the traps and the coal poured down into

the cars right under the bunkers. I remember working

with Harold Cooper and Louis Gilbert. We were sup-

posed to work eight hours a day and the pay was $4.55

a day. I was there from 1923 to 1925. The work for

the month of October, 1923, which shows that I worked
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twenty-nine shifts, was while I was doing the work I

have just described. That was when they had the fire

and the foreman would have us go home and tell us

to get what sleep we could and then send us out to watch

the fire, and we would go on shift and watch this fire;

there were three of us. I can't tell just how much time

I missed from this job on account of my condition, which

I have described, but would judge that it was pretty

nearly one third of the time. This man would ride

the cars through the bunkers to hold it from running

down the track. He would hold it there, while I should

have been up there doing the work myself. These men

did the work that I was supposed to do. I have left there

several times before the work was over for an hour to

an hour and a half, and maybe up to three hours, before

I had finished, and the boss train loader would just keep

on and give my record in. I was paid for the time, but

I went home. During the time I was working there I

was vomiting the same as I described before. I quit

that work on account of the vomiting and went back to

Weiser and went to work for the Pin Railroad where

I was a regular employee. I was sort of an extra man

and worked at anything they called me out to do, and

I continued that work up to January, 1929. When I

worked as a shop helper my general duties were the

same as I described and that I performed in 191 9.

When I was a freight brakeman, someone else perform-

ed my work a part of the time. The rear brakeman
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would set out the cars while I sat in the caboose, when

it was my job to do it. He would handle the way-freight

when I should have done it. The way freight was in car-

load lots and we would set out the car and the crew had

nothing to do with that. We had peddlers, and if a

piece of freight was to be put out along the road it was

the brakeman's duty to handle it. Lots of times I was

in the back of the train and if the car was up next to

the engine the conductor and other brakeman would put

it off. When we had articles of freight weighing fifty

or a hundred pounds we just rolled them out, and then

we had a sled and we just let them slide down to the

ground on that. Collin Crockett and Mr. Ensign would

handle most of the articles that weighed one hundred

pounds, such as salt. I worked as a fireman on a 45-ton

engine and did not have any stoker. The engines I was

on weren't quite as large as the engine they have now,

but they were the size that you could pretty near put them

in the firebox of an engine of the Short Line.

When I was firing on the P. & I. N., whenever we

would get to the mountains, Mr. Ronne would fire the

engine himself and I would sit on the seat box. He

never missed a trip doing that and lots of times he would

fire half way across there. He would do half of the

firing. I also fired a trip or two for Mr. Jones and Ted

Darb, but I did most of my firing for Mr. Ronne. Later

I was conductor on both passenger and freight in 1928,

and my duties were to take a check of the train, get the

number of the cars, the seal numbers, get the orders, and
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deliver them to the engineer, tell them where to go,

and check out the way freight. There was no physical

labor involved in that work. I would have a rear brake-

man to check the cars and during that time I would be

vomiting and sometimes I would be at the depot waiting

for the train and would put the car numbers in my
book.

As shown in Exhibit No. 5, I became a freight con-

ductor and in August worked 264 hours, September 274

hours, and October 250 hours. After October I didn't

work any more until January. I was pretty bad, bedfast

at that time, and was vomiting I think for about six

weeks. I was not able to go back to work, although I

tried to, and I then went back to bed for about six weeks

more and did no more work after that. During the

period from 1925 to 1929, I would say that I missed at

least one-third of the time on account of my physical

condition when there was work for me to do, and dur-

ing that time these other men would help me as I have

stated. After I left the railroad in 1929 I moved out

on a little farm near Weiser, Idaho.

Up to that time Dr. Conant was my doctor and then

I went to Doctor Marshall. I was in the Veterans' Hos-

pital over here in 1931 for about two or two and one

half months, and they had me in here a week or two at

different times again. They didn't give me a diet; didn't

do much of anything, but gave me some kind of a soda

pill and medicine donna-bella. I haven't been back to
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the hospital since 1931. I have done the things the doc-

tor directed me to do and one of them, Dr. Paul of Salt

Lake City, suggested an operation, and I went prepared

for an operation, but did not go through with it. He
is the only one of the doctors who has suggested an op-

eration.

Since I was in the army I have been on a diet which

the Veterans' doctor prescribed for me,—soft eggs and

milk and cream, toast, and crisp dried bacon is the only

kind of meat they want me to eat, and I lived up to

that diet, but the vomiting follows the eating of those

things. It doesn't make any difference as to the vomit-

ing. I went to a doctor in Washington, I think his name

was Nelson.

The ranch I moved to in 1929 contains 28 J^ acres, 11

acres of alfalfa hay and the rest of it in pasture, except

four acres which I have had in grain for two years. I

rented this grain land one year for half the crop and

the next year I got another fellow to put it in and one

fellow named Hantz did the plowing and another fel-

low, Lambert, put the grain in. I had this grain land

in wheat this year and Mr. Sweet cut it for me. I helped

to thresh and my boy and I hauled it. There were only

sixty bushels. I have hired some of the irrigating done

and have done a little of it myself and cut the hay, and

then hire someone to put it in the shock. Before I had

a derrick I would run one wagon some times. In the

first place I had only seven acres of hay and then I put in
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five more and got a stand of hay on four acres. I would

have from two to four men help me put it up all the

time. Two men would throw it of? the wagon and one

would stack it, and when I got a derrick I pulled the

hay up with the car. I would put up from twenty-eight

to thirty tons of hay per year. I have not done any of

the breaking of the land or plowing since I went there.

Just before I moved to this ranch my stomach would

pain me and I would have a pain around my heart. I

have not been employed anywhere else since I went on

the farm in 19 19.

The material that I vomited up was clear. I have no-

ticed that the stuflf I vomited six or seven times was red^

and it came out in mouthfuls and I have noticed that at

different intervals since I started in this vomiting. I think

the first time I paid any particular attention to it was

in the summer of 1920. In connection with that ranch

I had a garden of about a quarter of an acre and my wife

and children worked there and I did some of the work.

"Q. It has been stipulated here that you made your

demand for this insurance on April 23rd, 1931, now

why was it, Mr. Hibbard, that you didn't make your

demand before that.f^

A. I don't know, but I thought that a person had to

be bedridden,

—

MR. CASTERLIN: I move to strike the answer, if

the Court please, that he didn't know. The law charges

him with notice.
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THE COURT: Sustained.

MR. WORTHWINE: May we have an exception,

please .f^

THE COURT: Certainly —I think I will over-rule

that objection. I will revoke my former ruling and over-

rule the objection.

MR. CASTERLIN: Then may we have an exception.?

THE COURT: Yes."

When I took out my insurance I did not receive a

policy or any evidence showing a contract or a policy.

"Q. When did you first learn the definition of total

and permanent disability, as governing these policies.?

MR. CASTERLIN: Objected to as incompetent,

irrelevant and immaterial. That is an item defined by

law. That is all determined by law.

THE COURT: Over-ruled.

MR. CASTERLIN: Exception, please.

THE COURT: Yes.

Q. When did you learn of the definition of total and

permanent disability.?

A. When I was in the hospital?

Q. What year was that?

A. In 193 1, I think it was.

Q. That was a short time before you made your

demand?
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A. Yes.

Q. Up to that time what was your idea of total and

permanent disabihty?

A. I thought you had to be bed-ridden."

CROSS EXAMINATION

BY MR. CASTERLIN:

I received a shrapnel wound in the front of the thigh

in 19 1 8. It bothers me now and my jaw is numb, and it

pains me in cold weather, and when I am chewing or

eating anything hard, but does not bother me in any

other way, and it does not prevent me in any degree from

performing my duties as railroad engineer, conductor,

or brakeman. I went to work for the P. & I. N. Railroad

March 25, 19 19, and was employed there until Septem-

ber of that year. I do not know how much time I missed

during that period. If the record shows that I worked

79 hours the last six days of March, I would say that I

did not miss any time that month. If the record shows

I worked 384 hours in April, I can't say whether I

missed any time during that month or not. Some of

the time we worked five hours and we got ten hours

pay, but I didn't lose any time that month. My earnings

were $192.89 for the month of April, and the month of

May it shows shop helper 18 hours, passenger engineer

ten hours, freight engineer ii hours. I think I lost

prettv near two-thirds of the month in May. I must have

been sick, because the work was there for me to do. I
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do not remember how long I was sick during May, but

I was sick part of the time. I can't figure that short

payroll. I worked in the shop or was on the road. I

had a preference, and I worked in May, 19 19. The

payroll shows 230 hours in June. I do not recall that I

lost any time and I can't recall any special time that I

lost in July. The shop work was nine hours per day.

I think I lost about four days in July. I didn't lose any

time that I know of in August. I quit in September

between the loth and the 15th, and I quit that employ-

ment because I was sick, was vomiting all the time, and

I wired in from Council to send another man out on

the run.

My next employment was in my father's grocery

store, which I took up the latter part of September, 19 19.

I didn't go right to the store. I stopped in Salt Lake

City and was there with his sister who came from Ar-

kansas.

I first knew I had stomach or intestinal trouble when

I got in France in 19 18 and have known that ever since,

and it is one of the disabilities I am claiming at this

time, and have known I had it ever since 191 8 to the

time I filed this suit. I acknowledge my signature to

Exhibit No. it, and the matters shown therein would

be more fresh in my mind in 19 19 than they are at pres-

ent.

"MR. CASTERLIN: Now, then, I will read from

this Exhibit No. 11, "Treasury Department, Bureau of
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War Risk Insurance, Form 526," and this is signed by

Calvin Hibbard, and subscribed and sworn to by him

on the 20th day of March, before Alexander S. Fowler,

a notary public, and now then I will read these questions

and answers:

"No. 9. Date and place of last discharge. Fort

Douglas, Utah, March i8th, 1919.

"No. 10. Cause of discharge, third IND.C.D.D.

HEADQUARTERS West Department, San Fran-

cisco, dated March 8th, 19 19.

"No. II. Nature and extent of disability claimed,

shrapnel wound left jaw and left thigh. Left hip

was dislocated some years ago, and leg very weak

since service.

"No. 12. Date disability began, wounded Sep-

tember 29th, 1 91 8.

"No. 13. Cause of disability, shrapnel wound."

When I made my claim for compensation in 19 19,

as shown on Exhibit 11, I thought I included stomach

and intestinal trouble, as well as shrapnel wound, but I

see it is not included in that application. I don't know

how I came to make that out. I believed what was in

there when I swore to it in March, 19 19.

I continued in the store at Sandy, Utah, until the spring

of jQ2(). It might have been April, and by "being in

business in Sandy," I meant running the grocery store.

My father put me in as a partner with a half interest.
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We started in with a stock of three or four hundred. My
father was about 71 years old and couldn't do the work

himself, and he wanted me to go in with him and we

would buy Two or Three Hundred Dollars worth every

week. He was in pretty fair health when we started.

About a year or better after we got started, my father had

a stroke, but he did most of the work the first year.

After he had this stroke and while I was in the Veterans'

Hospital I had my nephew go out and help my father

in the store. I was in the hospital eighteen or twenty

days and went back and stayed at home for a while and

this nephew helped my father in the store and he stayed

there for months. I had a little money in 191 9, but did

not put in half, but I made a living there from 1919 to

1 92 1. My father and I took the profits to live on. He
stayed with us and paid his board in with mine to support

the family. Out of the profits of the store I supported

my wife, my father, and myself, and I had one child.

When I closed the store in the Spring of 1921, I took

vocational training at the University of Utah. At the

time I made application, with the vocational training I

got, I supported myself. I don't recall when I first made

application for vocational training.

Whereupon Defendant's Exhibit No. 12 was admitted

in evidence without objection.

"MR. CASTERLIN: I am now reading from de-

fendant's exhibit No. 12, "Federal Board of Vocational

Education. Name, Calvin Hibbard; Age, 29; race,
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white; permanent or mailing address, 502 Main Street,

Weiser, Idaho; where can you be reached by telegraph?

Weiser, Idaho. Name and address of nearest relative

or friend, Mrs. C. Hibbard, wife; where did you join

the service, April 22nd, 191 8. Date of discharge, March

1 8th, 1 91 8; rank or rating, private "D" Company; or-

ganization, 362nd Infantry; how much base pay did you

get for your last month in service.^ Nine dollars for

month and sixty dollars bonus. Are you single.'^ No.

Married.'^ Yes. Who is dependent on you} Wife.

How much did you allot them.f^ Fifteen dollars. Have

you applied to the War Risk Insurance Bureau for Com-

pensation.'' Yes. Have you received any compensation

from War Risk Insurance Bureau."^ No. What is your

disability.'' Shrapnel wound left jaw and left thigh.

What is your present physical condition.^ Very poor.

How far did you go in grade school.'' Fifth Grade. In

high school.'' None. What other schooling have you

had such as college, army or navy school, night school,

correspondence school, etc.'' None. Can you read news-

paper in English.'' Yes. Can you write a letter in En-

glish.^ Yes. In what other language can you read or

write.? None. What is your trade or occupation.? Lo-

comotive engineer. How long have you worked at it.?

About one year. What other kind of work have you

done? Locomotive fireman and brakeman. What has

your father's occupation been? Wagon blacksmith.

What have you been doing since discharge? Working.
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If at work what are you doing? Running locomotive

and working in shop. What are your present wages?

About one hundred dollars per month. What is your

present employer's name? Mr. A. H. O'Leary. What

is his address? Weiser, Idaho. Are you satisfied with

the kind of work you are now doing? Yes. What

other kind of work can you do? Stationery engine work

and some automobile work. What work do you think

you could do if you were given training? Locomotive

engineer. First choice, locomotive engineer; second

choice, stationary and electrical engineer. Remarks: I

am able to follow this position at present but on account

of my left hip being weak since I had it dislocated some

years ago, and being in the army carrying heavy packs

it has made it quite weak, and also my stomach is awful

weak and lungs also that I could not pass an examination

on a main line where they have a physical examination,

but this is a branch line and they don't have any exami-

nation." That is signed, "Calvin Hibbard." Dated

5/1/19"

At the time I made the application shown in defend-

ant's Exhibit 12, 1 believed just what I stated in there that

if I received vocational training I would be in a position

to carry on and maintain myself and my family, if I

could have done the work. I don't remember when I

started my vocational training. It could have been in

June, 1920. I left the University of Utah in 1922, but

don't know what month it was. I lost some time at
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my vocational training but couldn't say how much. I

do not remember any man named J. B. Bearson; never

came in contact with him and don't recall that he was

the investigator who came to the University of Utah and

talked to me about my work, and the time I was

missing. I do not remember Joseph Reed who was con-

nected with the vocational training while I was working

with the Ogden Packing Company. I recall Mr. Thomp-

son who called while I was working for the Ogden

Packing Company in March, 1923. At that time I was

out with a salesman, but was not selling anything my-

self. I was with the Ogden Packing Company as a

part of my training and was going out with the salesmen

to learn the business. While I was with the Ogden

Packing Company I missed a month at intervals through-

out the period ; the last two months I didn't work at all.

When I was at the University of Utah I was out of school

a number of times, but can't tell how much, and the

first year that I was in training I lost probably twenty

or thirty days. During the time I was with the Ogden

Packing Company, I was out three or four months. The

last three months I didn't work at all. According to

my best recollection, the total time lost would be three

months. I never lost any time because of sickness of

my children.

Defendant's Exhibits 13, 14, 15 and 16 were admitted

in evidence without objeaion and plaintiff Hibbard ad-

mitted his signature to each of them and the following

were read from each of said exhibits by Mr. Casterlin:
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MR. CASTERLIN: Now, I am reading defendant's

exhibit No. 13, "Salt Lake City, Utah, February ist,

1923. From the first to the fifteenth I was soHciting and

seUing in Salt Lake to retail stores. Yours truly,

C. Hibbard."

"MR. CASTERLIN: Reading defendant's exhibit

No. 14 now, "Salt Lake City, Utah, March 7th, 1923.

From the fifteenth to the 19th I was selling meats and

soliciting nut margerine. The 19th to 24th off on ac-

count of illness to baby. From the 26th to the 1st of

March, soliciting and selling meats and nut margerine.

Yours truly, Calvin Hibbard, 364 west Fourth North."

It slipped my mind how long I was off with the baby.

"MR. CASTERLIN: I am now reading from de-

fendant's exhibit No. 15, "Salt Lake City, Utah, March

15th, 1923. I was soliciting meat, lard and olemargerine

from March ist to March,
—

" and then that date is torn

off,-"i923."

"MR. CASTERLIN: Now, I am reading from this

defendant's exhibit No. 16, "January 15th, 1923. I5th^

worked in shipping room putting up order; i6th, pack-

ing and shipping; 17th, canvassing and selling in Ogden

with salesman; i8th, worked in shipping room until

twelve noon, sick in the afternoon; 19th, packing and

shipping; 20th, out with salesman; 22nd, putting up

orders and checking out orders; 23rd, out with salesman

selling in city; 24th, canvassing in Salt Lake; 25th,
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worked in receiving room; 26th, packing and shipping;

27th, taking stock; 29th, out selling with salesman in

city; 30th, out selling with salesman in city; 31st, out

selling with salesman in city. Yours truly, Calvin Hib-

bard."

"Q. Now, it would appear from that statement, from

the 15th to the 31st you only lost a half a day on account

of sickness during those sixteen days. Would that be

about the average of your loss of time.^^

A. No, sir; the last two months I worked there,—or

I mean the last two months I was there I didn't work at

all.

Q. The last two months you didn't work at all?

A. No, I was sick at home in bed all of the time.

Q. These three exhibits that I have read cover from

the 15th of January, through February, to the 15th of

March, and if there shows from the 15th of January

to the 15th of March, during the two months, you were

off a half a day in January, and the 19th to the 24th of

February on account of the illness of the baby, would

that be a correct record of your work.?

A. I don't know. There was times that I went home.

Q. You have seen these letters.?

A. Yes, I have seen them all.

Q. And I believe you said you signed them.?

A. Yes, I signed those; that is my signature.
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Q. At the time you wrote them you believed the

contents to be true?

A. Yes.

Q. I am asking you if the letters show about your

average loss, except the last two months?

A. Yes, I think so.

Q. So that during the time you were working for

the Ogden Packing Company you would lose a half a

day,—about a half a day a month, or a day a month, on

account of your sickness .f*

A. Yes.

Q. The last two months you were ofT altogether?

A. Yes, sir.

Q. During the period you were taking vocational

training, you earned a living for your wife and children,

did you not?

A. Yes.

Q. During this time that you were taking vocational

training?

A. Yes, sir.

Q. Have you any way of determining how much

you made a month?

A. Yes.

Q. How much did you make a month during the

period?
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A. Seventy-six dollars and something every two

weeks."

After I left the Ogden Packing Company in the latter

part of June, 1923, I went to New Castle, Washington,

and started in as a train loader for the Pacific Coal Com-

pany, about the first of July, 1923, loading coal out of

chutes into cars, pulling a lever, or braking the cars down

through the bunkers. Everything was on a gravity sys-

tem and the coal would run right into the cars. The

railroad would ship the cars up and we would ride them

through, using an iron rod and braking the wheels. The

cars were filled from a bunker and I would take the

car down and spot it so that it could be picked up by

the train. It was a man's job,—they had to have a man

to do it, but all I had to do, or anyone else had to do

who was employed in the same way, was to take the

brake stick and tighten the brake or loosen it and let

the car go down. I continued at that work from July,

1923, to,^ I think, my last pay check was for August,

1925. I can't say how much time I lost during that per-

iod ; before then I lost about one-third of the time. Then

I went back to Weiser and started there as freight fire-

man and brakeman on the P. & I. N. Railroad in Au-

gust, 1925. When I was firing and we came to the

grade where the work was heavy, the engineer would

take my work and I sat on the box and drove the engine

while he was doing my work. That is, we just ex-

changed work, but that was not customary. The en-
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gineer on any other road never helps out the fireman

when his work is heavy. The engine I was working

on would pull three hundred and some odd tons over

the hill, but sometimes I went over there just with the

caboose and didn't burn as much coal as when we had

three or four hundred tons. We would burn about nine

tons of coal going up the road and it had to be moved

something like about four feet from the coal tender to the

fire box. Coming from New Meadows we didn't have

any hill to go up. We would just watch to see that

we would have enough steam to keep the pump going.

When I was not on the run I worked in the shop and

my work consisted of greasing cars and engines, and

repairing the boilers and box cars. I could do some of

that. They had a tank there that they steamed up; we

would run water in and then run this steam pump, but

we would go around with a wire and pull all the scale

out, standing on the outside. It was not a very heavy

job. I only flushed out a few boilers and did not scale

them. The repairing of box cars was mostly painting.

I would shoot the jars full and thines like that, but I

never did run the paint gun. I would run threads on

half and three-quarter inch bolts with the die sometimes

two or three inches. The largest piece of lumber I

had to handle in repairins; these cars was about one

bv six and ten or twelve feet long, and I could handle

them all right. I also dried some sand while working

in the shop; that is, we had a box that held about three
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hundred pounds. It would be damp when we would

shovel it in and after it got dry it would run out and I

would throw it over in the corner. When it was my
work, I did it the same as anyone else.

While I was working on the P. & I. N. Railroad, I sup-

ported my wife and children from my earnings on the

railroad, but my sister helped me some. I never figured

up how much it cost me a month to live there at Weiser.

I was paying ten dollars a month for rent; $65.00 per

month would make us pretty short on buying fuel, I

think. In the winter it took about one and a half tons

a month and coal cost $13.50 a ton, but I did support

my wife and children during the period I worked for

the railroad from what I earned there. After I left the

railroad, I think it was in April, 1929, I went on the

little place east of Weiser.

At this point defendant's Exhibit No. 17 was ad-

mitted in evidence without objection, and Mr. Hibbard

acknowledged his signature to same, and the following

was read into the record from said exhibit:

"Medical and industrial history. To the patient: As

accurately as you can list in the spaces below year by

year since your discharge from service to present time

the kind of work you have done, whom you worked

for, the income received, whether in money, goods, or

in board and keep. By income is meant what you re-

ceived, regardless of whether or not a profit was made.

Write clearly, or print." Then there is a place for the
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employer's name and address, kind of work, dates and

salary, and I will read:

"A. H. O'Leary, Weiser, Idaho, Locomotive Engi-

neer, March, 19 19 to September, 19 19. $90.00 a month.

"Self, in grocery store, Sandy, Utah, September, 19 19,

to 1921.

"Vocational training, 1921 to 1923.

"S. Peterson, train loader, Newcastle, Washington,

1923 to 1925, about $70.00 per month.

"A. H. O'Leary, Weiser, Idaho, Railroading, 1925 to

1928, from $30.00 to $100 per month.

"Self, Weiser, Idaho, ranching, 1928 to present time.

No salary."

"List the names and addresses of all the hospitals,

private and government, you have been in since leaving

the service, and dates, as accurately as you can recall

them:

"Holy Cross, Salt Lake City, Utah.

"Veterans' Hospital, Boise, Idaho.

"The above is the allegation of the undersigned pa-

tient.

(Signed) Calvin Hibbard."

On March 10, 1933, I was on the ranch out there,

and outside of what hay I would sell I didn't have any

income, except the compensation I was getting from

the Government."
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At this point defendant's Exhibit No. 18, was ad-

mitted in evidence without objection, and was read into

the record as follows:

"Q. I am now reading exhibit No. 18, "Application

for $2.65 per diem. This application will be executed

only when a monetary loss has been sustained as the re-

sult of reporting for an authorized examination or ob-

servation by the U. S. Veterans Bureau. If in reporting

for examination or observation you suffered the loss of

money which you would have earned in employment

during the time required for travel and completion of

examination or observation, you are entitled to an al-

lowance of $2.65 per day for the elapsed time. I hereby

make claim for the per diem allowance of $2.65 for per-

iod indicated below in reporting for examination or

observation in accordance with the Bureau's letter dated

February 14th, 1933. I proceed from Weiser, Idaho, on

3-7-1933, at 10:58 A.M. via Union Pacific R. R. Com-

pany, and arrived at Boise, Idaho, at 3-7-1933 at 12:50

P.M., and in returning home I departed from Boise,

Idaho on 3-9-1Q33 at 5:20 P.M. via Union Pacific R.R.

Company, and arrived at Weiser, Idaho on 3-9-1933

at 7:20 P.M. I was engaged in the following kind of

employment: Ranch, myself; had to get someone to

do my chores while reporting. I was self-employed,

which cost me about $2.00 a day. I was receiving wages

at the rate of ; earning in my business an average

of ; and by reason of reporting for examination
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or observation during the period specified above, I was

unable to follow my regular employment as above de-

scribed, thereby suffering a financial loss of six dollars.

I certify that the above statements are true, and the claim

is correct and just and payment therefor has not been

made. Signature, Calvin Hibbard, Address, Route 2,

Weiser, Idaho."

I did not read the application shown in defendant's

Exhibit 1 8, before I signed it, but I did receive that mon-

ey. I got the application from the contact man and he

told me what to do with it and I signed it that way.

At the time I signed it I claimed f6.00 and that was the

financial loss I had on the ranch; I had someone to do

the work there to help my boy. While I was working

on the ranch I supported by family partly from the

ranch and I was also drawing compensation. I was

not relying on the compensation and did not cut down

on my work on the ranch on account of it. I was get-

ting $26.25 per month at the time and have gotten that

ever since I was discharged. For a while before that I

was getting fifty per cent disability, but after the Econ-

omy Act I got only 25% disability. My first hospitaliza-

tion was in 191 8, on account of my stomach trouble

—

this vomiting and bleeding. I did not go to the hospital

first on account of my jaw, it was on account of my sto-

mach. I think they called it pleurisy at that time. I

went in first on account of vomiting, but I did not have

these spells before I went into the army. I had them
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when I first got over to France and that is the first

time I had them. I was not in the hospital very long.

They ordered our company back and one of the officers

came in and asked if any of the boys wanted to go and

I did and told them I believed I could go. They were

not going to let me go, but I told them I would run

away and they finally gave me my discharge there. The

next time I was in the hospital was October first on

account of the shell injury, and was there until I was dis-

charged at Fort Douglas. The next time I was in the

hospital was in 1931, for about 2|^ months, where I

went for examination. I was in the Holy Cross Hospital

in 1918;! was in St. Marks Hospital; was down there

to be operated on, but they didn't know what I was

there for and they questioned me and sent me home, and

I never had any operation.

I have been living on milk, eggs, dry bacon, a little

wheat mush and oats in the morning, but when I was

working on the P. & I. N. I had some heavier foody

but did not have a more solid diet when I worked for

the Pacific Coal Company. I did not have any limit

as to the amount of that diet. I could eat.

Whereupon, the following was read from the A.G.O.

;

record in evidence:

"Have you found that your health and habits in any

way interfere with your ability to earn a livelihood .^^ If

so, give details." The answer is "No." "Do you con-

sider that you are now sound and well.f^ If not, state
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details." and the answer to that is, "No." Dislocated

hip, left varicocele." Question No. 3, "Have you ever

been under treatment in any hospital or asylum.? If

so, what ailment .i^" And the answer is, "Typhoid."

"Names of hospitals or asylums.? L. D. S. Date of

admission and discharge.? 1909, for five weeks. Have

you ever been confined to your bed at home under a

physician's care within the past year.? If so, for what

ailment and for what length of time." The answer to

that is, "Ulcer of stomach, six weeks. Name of phy-

sician, H. B. Sprague, when, July, 1919. I certify that

the foregoing questions and my answers thereto have

been read over to me; that I fully understand the ques-

tions and that my answers thereto are correctly recorded,

and true in all respects. I further certify that I have

been fully informed and know that the making or being

a party to making any false statement as to my fitness

for military service renders me liable to punishment by

imprisonment. Place, Salt Lake City; date, January

28th, 191 8. Calvin Hibbard."

Where the record in that exhibit shows that on Jan-

uary 28, 191 8, that I had ulcers of the stomach and had

been confined for a period of six weeks, that was typhoid

fever.

"Q. Read this question here and see if it says "ulcers

of the stomach," or "typhoid fever?" Question No. 4,

I believe it is,—yes, question No. 4 and the answer there-

to, read that and see if it says ulcers of the stomach or

typhoid fever.
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A

Q

A

Q

A

This is July, 1919.

Where were you in July, 19 19?

I was in France.

Then you could not have been in Salt Lake City?

No, sir.

I will call your attention to the 28th day of Jan-

uary here, 191 8, Salt Lake City, and is signed W. R.

Calderwood, if that is January 28th, 19 18, that is when

this was signed.''

A

Q

A

Q
A

Yes.

And that is the date, is it not.f*

It looks like 191 1 (indicating).

Where were you in 19 ii.'^

I was in Salt Lake City.

Did you make application in 191 1 to join the

army.?

A. No.

Q. I call your attention to the fact that this is a part

of your army record,—a statement of the person ex-

amined, and this examination was before the Local

Board, and the doctor's certificate on here also shows

January 28th, 191 8, and your statement shows January

28th nineteen something,—I suppose 19 18

A. I don't know. That looks to me like 191 1.
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Q. Were you making any application to join the army

in 191 I?

A. No, not that I know of.

Q. Then it could not have been 191 1?

A. Well, it looks like it.

Q. What have you to say as to whether or not you

had ulcers of the stomach prior to 191 8.^^

A. I think that was typhoid.

Q. I asked you about ulcers of the stomach. Did you,

or did you not.i^

A. I didn't as I know of.

Q. Why did you put in "ulcers of the stomach,"

with respect to this answer that I have indicated .f^

A. I don't know whether it was put in there, or not.

Q. As a matter of fact, prior to your enlistment in

the army, prior to the signing of this statement in Janu-

ary, 191 8, you had ulcers of the stomach .f'

A. Well, I can't say.

Q. You were confined to your bed and under a phy-

sician's care for that disability for a period of six weeks .-^

A. Not that I can recollect.

Q. This is your handwriting, is it not.!^

A. No, sir.

Q. It is not.?
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A. No, sir; it is not.

Q. This is your signature?

A. Yes, this is my signature."

When I was working for the Pacific Coast Coal Com-
pany for four months in the summer we worked about

three days a week, but worked full time pretty nearly

every day outside of that time.

At this time defendant's Exhibit No. 19 was admitted

in evidence without objection, and Mr. Hibbard ac-

knowledged his signature to same, and it was read into

the record as follows:

"Q. I am now reading from defendant's exhibit

No. 19, "Medical and Industrial History" after dis-

charge worked for the P. & I. N. R. R. at Weiser for six

months, engineer (locomotive), salary about $145.00

per month; then worked for self in a grocery store in

Sandy, Utah, for about two years; then worked for the

Pacific Coast Coal Company at New Castle, Washing-

ton, for about two years, part time work, about three

days per week, salary $4.75 per day ; then came back to

Weiser and worked close to three years for the P. & I. N.

R. R. This was not steady work, though. Salary about

the same. The last two years has been on my own farm

at Weiser, Idaho. Hospitalization, Holy Cross, Salt

Lake City, 1921, for about eighteen days. U. S. V. B.,

Boise, Idaho, 1928, for about ten days; U. S. V. B., Boise,

Idaho, July 6th, 1930, for about ten days. The above
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is the allegation of the undersigned patient. Calvin Hib-

bard. Admitted here January 25th, 193 1."

REDIRECT EXAMINATION

BYMR. WORTHWINE:

In regard to Exhibit No. 11, which was filled out on

the 20th of March, 19 19, I did not run a typewriter at

that time and have never operated a typewriter. I was in

Salt Lake City at that time and was discharged from

the Army there on March 18, 191 9. I do not know

where I was when that exhibit was filled out. I do not

know who Dr. Lenzi is and I do not know any man
by the name of Ben Johnson. I do not know what is

meant by the statement there, "Cause of discharge, 3rd

I.N.D.C.D.D., Headquarters West Department, San

Francisco, California." They did not explain it, but I

know that "S.C.D." means Surgeons Certificate of Dis-

ability, but I don't remember the nature of my disability

at that time. The last time I was in the hospital, before

I went into the Army, was in 1909, and I have not been

in the hospital from that time until 19 18, when I was in

the hospital in France. I can't remember that I had

been confined to my home for a period of six weeks

since 1909, or any amount of time like that, from that

date until I went into the army. I would have known

if I had been. I know Dr. Sprague, but had not been

under his care since 1909 and no doctor or anyone else

ever suggested to me that I had ulcer of the stomach
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before I went into the army. I did not have any vomit-

ing spells or pains in the region of my stomach before

I enlisted in the United States Army, except when I

had typhoid fever. My weight, which is given as 135

pounds, was when I was stripped, and I now weigh 123

pounds. When I was taking vocational training I was

receiving pay from the Veterans' Bureau. I was not

paid by the Ogden Packing Company or anyone else

outside of the Government during the time I was taking

vocational training. I never went out to sell anything

alone; I went with the salesmen. While I was running

the store with my father at Sandy, Utah, he was living

with me and my wife was doing the housekeeping and

cooking. My father did not pay anything in addition

to buying and taking care of the store supplies.

In my statement shown in Exhibit No. 12, dated

5/1/ 1 9, "my stomach is awful weak," I meant that is

the way my stomach was and that is the same as I have

described here.

RECROSS EXAMINATION

BYMR.CASTERLIN:

During the time I was employed on the P. & I. N.,

that railroad had three company doctors and I consulted

one of them, Dr. Conant, who was located at Weiser,

Idaho. I don't remember what I weighed when I left

the service. I had weighed myself lots of times between

the time of my discharge and the present time. I weigh-
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ed 135 stripped at that time, but they didn't weigh me
when I came out. I am positive of that.

Mr. Casterhn : Reading from the service record, page

2-D "Previous personal history, 1909, typhoid; 1899,

pneumonia; chronic stomach since typhoid. Gunshot

wounds or other casualties, none," and that is signed by

W. J. Lovering. Now, I am reading from the same

exhibit on sheet 5-E, "Condition on admission, opera-

tions and treatments in France. Weight, normal, 145,

present weight 145; general condition, good/' The date

of the clinical record from which the last two readings

were was March i8th, 19 19, and that is on page i-E

of the service record."

REDIRECT EXAMINATION

BY MR. WORTHWINE:

I don't know whether I was weighed about the time

of my discharge. Neither my stomach, nor anything else

I had, between 1909 and 191 8, in any way interfered

with my work.

J. F. RYSER, a witness on behalf of plaintiff, having

been first duly sworn, testified as follows: (By deposi-

tion)

DIRECT EXAMINATION

READ BY MR. WORTHWINE:

My name is }. F. Ryser and my address is 520 Pugsley

St., Salt Lake City, Utah. I am 55 years of age and am
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2L railroad switch engineer on the Oregon Short Line.

Calvin Hibbard is my brother-in-law ; I have known him

twenty-five years,—knew him before he married my sis-

ter. Before entering the army Mr. Hibbard was engi-

neer on the Pacific and Idaho Northern Railroad. As

far as I know he worked regularly before his enlistment.

I think he resided in Idaho the last two years before he

entered the army. He lived with me before his enlist-

ment, but I couldn't give the date. He was with us

off and on occasionally on a visit and I think it was

during the year before he enlisted. I saw him at my
house the second day after he came to Fort Douglas,

from which place he was later discharged. He was dis-

charged somewhere around March 19, 19 19, and he came

to my home and stayed there about a day. Then he went

to Idaho to work on the Pacific and Idaho Northern

Railroad. During his visits while he was at Fort Doug-

las before his discharge, and when he left for Idaho, he

complained of cramps and pains in his stomach and

would vomit everything up that he ate practically after

every meal, within fifteen minutes to half an hour after

he ate. I never saw him vomit before his discharge. At

that time he looked to me like he was much lighter than

previous to the time he went into the service. I have

seen him lie down after eating. I also noticed that if he

tried to do any labor he would run out of breath. At

that time he complained of pieces of bone from his jaw

protruding from his gums into his mouth and I had
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occasion to see one of these pieces when he extracted it

from his mouth with a pair of phers, and it caused

bleeding. I saw only one of these slivers. If I remember

right, he quit working on the railroad and came down

on a visit and he and his father went into this store bus-

iness and carried it on from approximately September,

19 19, until April, 1921. Before he started in the store

business with his father, he visited at my home for a

while off and on about a year. I couldn't give you the

dates. He still would vomit and have pain and distress

after his meals. When he was in the store business with

his father I saw him two or three times a week and he

has eaten at my place. I never saw him in distress after

meals before he enlisted and he was not on a diet at that

time that I know of. I never paid any particular atten-

tion to what he ate. I saw him at his home in Idaho in

1932—I was up there about eight days—when he be-

came short of wind he would start coughing and would

slow up and sometimes stop.

CROSS EXAMINATION

READ BY MR. CASTERLIN:

Hibbard was at Fort Douglas about two months be-

fore he was discharged and he was down to my house

on several occasions in the evening; maybe once a week,

and maybe more. I was working for the Short Line

at that time. I don't recall his getting short of wind at

that time, but I know he did while in Idaho. He was

not a very heavy eater, just medium. I don't know how
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long he worked for the P. & I. N. Railroad when he first

went to Idaho, but it was more than a month. It was

a considerable period of time. I said before that he had

to quit that railroad job but I don't know why. It was

only a conclusion on my part. The grocery store that

he went into with his father was at Sandy, Utah, and

his father lived with him and his wife at that time. While

he was there I would see him only occasionally. When
I saw him in Idaho in 1932, he was running a farm and

that was when I observed him trying to work and he

would start coughing and have to quit.

REDIRECT EXAMINATION

READ BY MR. WORTHWINE:
I never went up to Fort Douglas before his discharge

and I never saw him attempt a long walk immediately

after his discharge.

LONA MAY RYSER, a witness called on behalf of

plaintiff, being first duly sworn, testified as follows: (By

Deposition)

DIRECT EXAMINATION

READ BY MR. WORTHWINE:
My name is Lona May Ryser and my address is 520

Pugsley St., Salt Lake City. I am the wife of John F.

Ryser, and a sister of the plaintiff, Calvin Hibbard. He

was married before he went into the army. He had lived

with me off and on before that time and he worked
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steadily. His appetite was very good at that time. He

was a medium eater and was never distressed after meals.

His big sport then was dancing. Before his discharge

and while he was located at Fort Douglas, he visited at

my home several times. He always complained of pain

in his stomach and would take soda to relieve it, and he

has been confined to his bed since his discharge. He
was at the home of my brother Hyrum Hibbard in Salt

Lake City, and I went up to Fort Douglas to see him

where he was at the hospital. I talked to him outside

the hospital, where he was kept during the day, but they

gave him a permit to go out at night. Right after his

discharge he had to stay nights, but later on they let

him go at night and he had to be back the first thing

in the morning. I noticed he had a dry hacking cough

and he would vomit at times not after meals. He didn't

rest well in bed. He would wake up nights and lie and

cough and cough. Right after his discharge he got

medicine from the doctor and I fixed it for him. It was

liquid, something that he drank. I saw a scar right under

his jaw bone on his neck across his windpipe, and it was

quite drawn where it healed; also there was a scar on

his left thigh about the size of a nickel. He did not

have these scars before he enlisted. He did not wear

glasses before he entered the service. He was walking

with a cane. He didn't limp. After he got home from

the service he walked without a cane. When he was

discharged from Fort Douglas he was at my home but
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not long. His job that he had before the service was

held open for him and he went back to work. While

he was at my house he spent his time loafing around the

house and lying on the bed most of the time. After he

went to Idaho—he got discharged in March and return-

ed in September of the same year, he lived at my place

for a couple of days and then went to Sandy with my
father to open a store. I saw him while he was at Sandy

about once a week and I know he had been at home

during hours of business. The Veterans' Bureau doctors,

Paul and Lindsay, had him on a diet when he first came

home. When he ate at my home he had soft poached

eggs on toast. After he started working at Sandy his

eating was about the same, toast and eggs and milk, and

the doctors let him have a little cereal. I know he went

to those doctors, Paul and Lindsay, after his discharge.

I saw some of the slivers of bone. I took three of them

out myself and I saw his wife take some out. That was

before he went to Idaho. He started taking them out

as soon at he came home from the service and I have

seen him cough and spit. After he left the grocery store

in Sandy he went to 45th South, Salt Lake City. He

was there all that summer and winter and the next sum-

mer; the next fall he went to Idaho and has been there

ever since. Since he went to Idaho I have seen him two

or three times a year. He was down here once for ten

days four years ago, and during that time his diet was

milk, eggs, toast, and things like that. He worked at
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the Ogden Packing Company in 1922 and I saw him

every day. He did not work steadily. I saw him at

home while he was supposed to be working. He was

in the Holy Cross Hospital for two weeks and came

home and was in bed while in vocational training at the

Ogden Packing Company.

HAROLD F. COOPER, a witness called on behalf of

plaintiff, being duly sworn, testified as follows: (By

deposition)

It was agreed that this witness was a Government wit-

ness and the plaintiff adopted the testimony of the wit-

ness as his own.

DIRECT EXAMINATION

READ BY MR. WORTHWINE:

My name is Harold F. Cooper and I live at Bellevue,

Washington. I was employed by the Pacific Coast Coal

Company from about 1921 to 1925 and was engaged in

train loading most of the time I was there. I know the

plaintiff in this action, Calvin Hibbard. He was a fellow

employee of the Pacific Coast Coal Company and was

train loading with me while I was there. When he wa?

on the job he did practically the same work as the other

men. He had to take his turn. I don't remember having

stated to Mrs. Mendenhall, Government examiner, that

to my personal knowledge I never knew of Hibbard

being ill.
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CROSS EXAMINATION

(ALSO READ BY MR. WORTHWINE)
Mr. Hibbard was afflicted with rather severe vomiting

spells when he was on that job. I was doing the same

type work he was and was familiar with that work and

know the exertion which it required and the hours re-

quired to do the work when he was there. He was fre-

quently away from the job.

REDIRECT EXAMINATION

READ BY MR. WORTHWINE:

I know the class of work up there and whether it is

physically pretty tough depends on the weather. I was

doing the same type work he was and was familiar with

that work, and know the exertion which it required and

the hours required to do the work when he was there.

He was frequently away from the job.

In the winter months it is a much tougher job than

it was in the summer on account of the slick tracks. Mr.

Hibbard usually took his turn loading cars. When the

time came he rotated on the cars. The job is so arranged

that a man almost automatically has to do his share. I

don't know whether he quit or not.

RECROSS EXAMINATION

READ BY MR. WORTHWINE:

Mr. Hibbard had a kind of a stagger, a kind of wab-

bly,
—

"punch-drunk." That is my expression of any-
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body who doesn't walk very straight. I don't mean

that he was intoxicated, but he gave that appearance

from his Hmp and general disability.

Lewis James Gilbert, having been first duly sworn,

testified as follows: (By deposition)

MR. WORTHWINE:
I now offer the deposition of Mr. Lewis James Gil-

bert, who was called as a Government witness, and I will

adopt that examination.

DIRECT EXAMINATION

READ BY MR. WORTHWINE:
My name is Lewis James Gilbert and I live at 3613

Francis Avenue. I am a bookkeeper for the Puget

Sound Power and Light and was employed by the Pa-

cific Coast Coal Company in New Castle in 1921 to

1926, or thereabouts. At the time I worked for them I

was head train loader the majority of the time. I recall

Calvin Hibbard on that work for that company during

that period. He was classified as a train loader and the

business of a train loader is to ride the cars down with

a hand brake, underneath the bunkers to load the coal.

They then ride the cars on down into the yard and make

up trains and then fill the cars directly out of the bun-

kers. I don't remember why he quit and I don't recall

telling the Government examiner, Mrs. Mendenhall, the

reason he quit was that he didn't want to go inside the

mine to work. That was nine years ago.
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CROSS EXAMINATION

READ BY MR. WORTHWINE:
I saw Mr. Hibbard on the job there and observed that

he had severe vomiting spells at times and I also noticed

that he limped,—wasn't very steady on his feet, and I

know that he wore abdominal braces. On that job Mr.

Hibbard was oflF quite regularly and I was fairly well ac-

quainted with him outside of the work.

REDIRECT EXAMINATION

READ BY MR. WORTHWINE:
I was protecting him while he was doing inefficient

work. There were times when he went home early in

the afternoon. He was working directly under me and

I never mentioned it to the boss at all. He would prob-

ably go home an hour or an hour and a half earlier in

the afternoon. This happened probably once or twice

a week and then it wouldn't happen for three weeks

again. Unless the outside foreman would happen to be

around he would never know anything about it.

J. M. CALLAHAN, a witness on behalf of plaintiff,

being first duly sworn, testified as follows: (By depo-

sition)

DIRECT EXAMINATION

READ BY MR. WORTHWINE:

My name is }. M. Callahan and I live at Weiser, and

have lived in Idaho twenty-six years. My occupation has
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been lumber-jack and railroading. I became acquainted

with Calvin Hibbard, the plaintiff in this case, in 1926,

and I am not related to him in any way. When I became

acquainted with him in 1926, I was braking on the Pa-

cific and Idaho Northern Railroad, which runs from

Weiser to New Meadows, and he was braking there with

me on a freight train. I was the rear brakeman and I

worked with Hibbard there from August, 1926, to Au-

gust, 1928.

Mr. Hibbard did not go out with the train every time

it went out, but I don't know what he was doing then.

During that period Hibbard would fire some, once in a

while. He was an all-around railroad man,—wherever

they need him. I noticed that Hibbard was complain-

ing of his stomach. He would vomit after every meal,

sometimes it might be thirty minutes and it might be an

hour or maybe two hours. He missed vomiting after

eating very seldom, if at all. I have seen him taking

white powders. Mr. Hibbard and I rode in the caboose.

I would help him out in different cars when we were

making up trains. All that he did was to throw the

switch. I would do all the pulling of the pins, cutting

the cars and switching, and all that he did was to throw

the switch. If I was shoving cars in on the track, I would

give him a signal to cut off the engine to bring them out,

—he would do that for me. We brakemen have a switch

list, a piece of paper with numbers of the cars on it, and

the destination where they go and where you find them
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on the tracks. It was my duty to carry the switch Hst.

Way freight is local stufif, it wasn't in carload lots. Maybe

you would pick it up and take it down to the next station

and unload it. It was the brakeman's job to handle that

freight, but Hibbard didn't handle any heavy stufT like

salt that would weigh lOO pounds or better; heavy stuff

like that. The conductor and I would handle that. I

loaded anything like that on the truck and always han-

dled the truck. Handling that stuff didn't happen all

the time, and there was no time that he was on the train

that he unloaded freight weighing one hundred pounds

by himself. In August, 1933, I did some work for Hib-*

bard on his little ranch near Weiser,—irrigated for him

two days. He came out in the field and showed me

where to start in and then took his children to school

and wasn't out any more with it. When he went to town

in the evening he got his children and brought them

home. He didn't do any of the irrigating. Then I went

out last spring and cleaned out the ditches for him on

that same ranch. He was not doing anything except

taking kids back to school.

CROSS EXAMINATION

READ BY MR. CASTERLIN:

The freight trains on that road ran every day, except

Sundays, in the summer season, when business was heavy,

and in the winter when business dropped down and it

wouldn't justify three trips a week, we cut down to two.

The first year I was there we run steady all the time.
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I know we didn't run over half the time, but three trips

a week. I couldn't tell the number of days the freight

ran from 1926 to 1928. I didn't make every run with the

freight during that period and as far as I know Mr.

Hibbard did not make every run. We were carrying

a crew of five men, an engineer, fireman, conductor and

two brakemen. Mr. Hibbard was head brakeman and

his duties were to help switch and do anything that came

up, like loading or unloading way freight, setting out

cars, or stuff like that, and he did not have any records

to keep and had no direction over the rear brakeman,

who is supposed to be the fellow who runs the train.

The rear brakeman is supposed to look after the switches

and stuff like that. I directed Mr. Hibbard's work, but

I don't know how many times he fired during that per-

iod; not very often. When he went on a trip firing he

was the only fireman they had and during the busy

season it took about twelve or fourteen hours to make

a run, on the average. It would be twelve or fourteen

hours from the time we went on duty until we got off.

During that period from 1926 to 1928 I lived with Hib-

bard at New Meadows. We took lunch with us and ate

meals on the road. The vomiting he did was more apt

to come on after his noon-day meal. He vomited at times

with his morning meal, but I can't say how often. I

never saw him eat but very few meals but that he would

vomit up from thirty minutes to two hours afterwards.

On the run Hibbard would help at the switching and
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things like that. I had to have a man to do that work

and also to pass signals. I never saw Hibbard handle

any way freight that would weigh as much as one hun-

dred pounds, but have seen him handle some sacks of

flour of fifty pounds ; not very many. He would handle

fifty pounds and under, but couldn't lift a heavy load,

as I have seen him try. I think he would weigh about

135 pounds or 140 pounds when he worked there on the

road. There was very little way freight. He couldn't

handle all that because a portion of it was too heavy for

him and when he would handle it he would complain

about his stomach. Hibbard missed runs, but I can't

say how often he did miss, but don't think he worked

over a third of the time braking there with me. He
wasn't steady on my train. He was used as extra help

some of the time. I know that there were times when he

was called to make a special run that he didn't go. I

know there were two instances when he was called that

he didn't go. The morning I quit they called him to

take the train out, but he couldn't go. He was sick. I

would say that he missed as many as one out of ten trips.

The number of times he missed is something that I

can't tell. I never paid attention, and the way he was

working there as an extra, and there were a lot of times,

probably he could have been working in the shop if he

hadn't been sick, but I can't swear whether he was sick,

because I wasn't with him. There was work at the shop

for him if he could do it. I know he worked some in
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the shop, but don't know how much. He dried sand

there for the engines, which had to be done by some-

body, and was a man's job,—you just fire an old stove

and sit around there and watch the sand run out. They

had to shovel it in and it would run out by itself and

it would take about two hours for the sand to dry. Hib-

bard's ranch near Weiser contained between 28 and 30

acres and Hibbard did not do anything else at that time

except take his children back and forth to school and

he paid me for the work. He had 1 1 acres of alfalfa which

I irrigated and he had a little garden on which I turned

the v/ater. The balance of the land was in pasture. He

paid me for cleaning the ditches, except one dollar I

think he owes.

CLARENCE ROBINSON, being called as a witness

on behalf of the plaintiff, testified, after being first duly

sworn, as follows:

DIRECT EXAMINATION

BYMR. WORTHWINE:

My name is Clarence Robinson and I live at Weiser ; I

worked on the P. & I. N. Railroad in 1928 for about four

months braking, and Mr. Hibbard was working for the

railroad at that time as a conductor. Mr. Hibbard would

ask me to do his work in checking the train, making out

way reports, taking care of seal numbers, finding out

about his train, where the freight was and where we

should send it. He was my superior and I was supposed
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to do what he asked me to do. I helped make out these

reports with the other brakeman and put them down

on the wheel report and they had to be turned in at

the other terminal. On these occasions Mr. Hibbard

laid around rnost of the time. He vomited a lot and

some of the time he wouldn't eat anything. Some of

the stations we stopped at and had dinner and he

wouldn't come up to dinner. He was complaining a

lot too.

CROSS EXAMINATION

BY MR. CASTERLIN:

I worked on the section and bridge gang for the rail-

road for seven or eight years, but started in train service

in 1928 and was there about four months. I am familiar

with the duties of a conductor only as I read about them

in the rules and I never worked under any other con-

ductor. Other conductors have not asked me to make

up train reports while they sat around, but did when they

went to the depot to find out where the passenger train

was that was coming up against us. The conductor is

the boss and we are supposed to do what he asks without

any back-talk, although it isn't customary for us to do

his work.

REDIRECT EXAMINATION

BY MR. WORTHWINE:

These reports I made up were on the train between the

two terminals. Mr. Hibbard was around us at times.
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MR. LEWIS LARSON, being called as a witness

on behalf of the plaintiff, after being duly sworn, testi-

fied as follows:

DIRECT EXAMINATION

BY MR. WORTHWINE:
My name is Lewis Larson. I live at Cambridge and

have lived in Idaho since 1906. I am section foreman

on the PIN Railroad. I have known Mr. Hibbard the

plaintiff since 1919. I am his brother-in-law. I was

section foreman at Diamond, four miles from Midvale,

just a section house and water tank. In 191 9 Hibbard

was working near that place as engineer on the work

train and stayed with me at the section house a part o£

the time. I noticed that he vomited quite often. I left

Diamond in 1920, have been stationed at Cambridge

since that time, and was working for the P. & I. N. be-

tween 1925 and 1926. While he was conductor I would

see him occasionally. He would stop around my place

and I have had occasion to visit in his home. I have

noticed, during those visits, that he is vomiting all the

time. When I have been with him he will be vomiting.

I don't think there is hardly a time that I have been with

him except as I have seen him vomit after meals or

before meals.

CROSS EXAMINATION
BY MR. CASTERLIN:

I saw Mr. Hibbard in 19 19 as long as he was on the

work train; until he left Diamond I saw him all the
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time. I don't remember just how long it was. He
came there sometime in March but I don't recall when
he left or when they took him away. I was not married

to his sister at that time. I couldn't say how many times

I saw Mr. Hibbard from 1925 to 1928. That would be

hard to say,—just off and on. I don't suppose I saw him

once a week. At the time he was conductor I would

be out on the railroad and would see him in the caboose.

Once in a while I would be at the station and see him.

Since he has been on the ranch I have seen him as often

as six times a year and I would see him oftener on the

road than after he went to the ranch, because he was on

the train. I saw him quite often, but can't say how many

times; I saw him occasionally.

MRS. RACHEL LARSON, a witness called on be-

half of plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. WORTHWINE:
My name is Rachel Larson and I am a sister of the

plaintiff. I was living in Salt Lake City in 191 9, moved

from there to Weiser, Idaho, on June the 7th of that year.

I remember the occasion of my brother Calvin Hibbard's

return from France. I saw him that evening after he

came home. He came down to our house. I know he

was in the hospital at Fort Douglas after his return. I

didn't go there to see him. My husband was so nearly

dead that I couldn't leave, but when I saw my brother

his face was drawn and one side was swollen. There
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were two big lumps under his tongue. He walked

with a cane. He looked pale and bad. I noticed that

he coughed and would throw up and was short of breath.

I saw him vomiting at Fort Douglas. He has eaten at

my place since he was in the army,—a very light diet,

such as eggs and toast or a little piece of crisp bacon or

something of that kind, and milk. Right after he came

from France I noticed that there would be red stuff

mixed in what he vomited and I have seen that almost

every time when I was around him since that time. I

have been around my brother since I left Salt Lake. I

lived at Diamond from June 7, 1919, until July 29, 1920,

and ever since that time have lived at Cambridge. When
he would be going up the line on the train and they

stopped to switch he would come to my place and com-

plain and would get some soda. I have visited him in

his home nearly every time I go to Weiser, I would say

every month. When he was working on the railroad

going past our place in Cambridge, after he took soda,

he would complain of being in pain and would go out

and lots of times would vomit.

MRS. CALVIN HIBBARD, a witness called on be-

half of plaintif?, being duly sworn, testified as follows

:

DIRECT EXAMINATION

BYMR. WORTHWINE:
I am Mrs. Calvin Hibbard, the wife of plaintiff in this

case. I was married to him on April 24, 19 18. He went

into the army the last of April in that year. I did not
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notice anything wrong with him at that time. The next

I saw him was when he got off the train in Salt Lake

City and he then went to the hospital at Fort Douglas.

When he got off the train I thought his face looked like

it was lots tighter, like one side of it was larger than the

other. He seemed to be thinner and carried a cane.

During the time he was at the hospital I was working,

but he would come to my sister's where I was living. I

think he was in the hospital about a month. Since that

time I have been living with him continuously. At the

times I saw him up to the time he was discharged he

was always vomiting and it is about the same up to the

present time. He vomits from a quart to a half gallon

at a time, and he vomits at night. I know he goes out

and vomits in the day time but I don't know how much,

but at night I do. When he has been at home with me

he has vomited like that all the time. I have noticed

seven or eight times that the vomit looked red. The

first time was soon after he got back from the army.

There have been times when the vomit is just like sour

water. It would be foamy and bubbly. At other times

the milk would come back all curdled. I think the days

and nights that he has gone without vomiting would not

be over six or seven through a year. His food has been

eggs and milk and some little cereal and toast mostly.

He has been with me except when he was out on the

road and would stay out at the end of the run. At night

he vomited in an eight-pound lard bucket that he uses.
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He always has it there. That is all the time that he

has vomited a quart or two quarts. In the day time he

sometimes goes right out after a meal and vomits and

sometimes it is two or three hours. I would say that

this happens three or four times a day. I know that yes-

terday he vomited three times. As to his diet, when he

is at home he lives on milk and cream almost entirely.

When he doesn't feel like that he takes some milk and

raw eggs. During the last few days here in Boise he

has eaten some soft-boiled eggs, poached eggs and toast,

crisp bacon and milk and cream. Since he has returned

from the army he wakes me up all through the night

with his coughting and vomiting. He coughs continu-

ously. At night he would start to cough and cough for

about two weeks at a time. He appeared thinner to me
when he returned from the army. He has been thin all

through. He always seemed about the same. The doc-

tors gave him some medicine and I fixed it for him to

take. It is powders and soda and cough medicine and

mineral oil. The first place he worked after he came

from the army was at Weiser, Idaho on the P. & I. N.

During the period that he worked there from March to

September, 191 9, he was not at work every day; he

would be home lying on the bed or sitting around, and

during that time he was coughing and vomiting and

would complain of distressed feeling in the stomach. He

has the same kind of spells that came on him,—said

there was a feeling like it hurt in his throat and he would
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lose his breath. My sister has been with him and worked

with him. It just seemed Hke he was not able to get

his breath at all. I couldn't say how many days he was at

home during that period in Weiser. After we left

Weiser, we went back to Salt Lake City and were there

a few days when his father came from Arkansas and we

moved to Sandy, Utah, and went into the store business

and carried that on from the fall of 19 19 until the spring

of 192 1. Mr. Hibbard's father lived with us during that

time. During that time my husband would go over and

stay at the store a couple of hours in the morning; then

he would go back and relieve his father while he came

to dinner. Then he might stay there if there were any de-

liveries to make and he would come home again. While

he was at home he would lie around on the bed. After

we left the store business we moved away from there and

his father went with him into the chicken business. They

sent for 500 baby chicks. We never stayed with that.

His father had a stroke and we felt we couldn't do any-

thing with them, so we moved to Salt Lake City and

my husband took vocational training. He missed time

while he was in vocational training, but I can't remember

how much. After his vocational training we went to

New Castle, Washington and I know of his being oflf

work while he was there, because he would have bad

coughing spells or vomiting. When he went back on

the P. & I. N. Railroad I was living with him and I

know he missed time from work on the railroad, but
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can't say the days he missed, but when he missed time

he had the extreme coughing spells and vomiting, which

is awful, and that has been with him all through this

time.

Since 1929 we have lived on a little 28-acre farm. I

have a boy fifteen and between my husband and him

they have done the work on that farm, except the hard

work, 6uch as digging ditches, putting up hay and plow-

ing. We have had to hire help for that. He has had

the plowing done. We only put grain in about four

acres since we went out there and he always had that

done.

CROSS EXAMINATION

BY MR. CASTERLIN:

I did not visit my husband while he was in the hos-

pital in Fort Douglas. I do not know what took place

m the hospital. When he was working on the railroad

at Weiser in 19 19 they called him an extra man. There

was a time when he was conductor, and he was brake-

man and fireman and running the engine a little. When
we were in that store work at Sandy, Utah, my hus-

band's father lived with us and we all got our living

out of the store. My husband would put in about two

hours in the morning at the store ; sometimes more than

that. He was waiting on the people there. He would

come home to dinner first and then would go back and

relieve his father for probably an hour and a half. Then
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probably he would make a few deliveries and then he

would come home and rest a while. In the afternoon he

would work perhaps two hours and some days perhaps

three hours. My father-in-law did not do any of the

delivering and the store was not kept open in the even-,

ings after six or seven o'clock when they came home

to supper. I don't remember whether they opened up

the store in the morning at nine or eight o'clock, but

my father-in-law would go to work just about the same

time as my husband at eight or nine o'clock. I don't

remember just how long we were in the chicken business.

I don't think it was over six months, and we did not

make any profit out of that business. While we were

in the chicken business we borrowed money from my
sister-in-law to help us get along and we haven't paid

the money back yet. When my husband started in vo-

cational training I know he was doing lathe work and

then took traveling salesman work. I did not discuss

the matter with him, did not know anything about it.

I knew the Government was giving it to him and thought

he could take something that might help him and

thought he could do better than he had. I do not know

how much time he missed while he was taking vocation-

al training or while he was with the Ogden Packing

Company. We discussed his going back to the railroad

and decided to go to Washington. He thought his

health would be better. His brother thought he could

get something easy for him and he worked for the Pa-
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cific Coal Company in New Castle. Then we talked

it over and decided to come back to the railroad at Wei-

ser. I thought he could go ahead with the railroad work

the same as he had before. I can't say how much time

he lost while working for the railroad between 1926 and

1928. When he was out on trips on the freight he

would be away from home every other night. It went

up one day and back the next and I don't know what

was going on when he was away from home.

REDIRECT EXAMINATION

BY MR. WORTHWINE:
My sister-in-law, Mrs. Ryser, of Salt Lake City, helped

us when Mr. Hibbard first came back, and she has sent

us clothes every year to help us. These changes in

Mr. Hibbard's work were made for the purpose of earn-

ing a living. We had two babies to take care of and had

to pay rent and buy coal and food. We made changes

because I thought he could carry on his work of rail-

roading. I didn't know what he could do and we had

to have a living.

RECROSS EXAMINATION

BY MR. CASTERLIN:

During the period of Mr. Hibbard's vocational train-

ing I think we got $75.00 every two weeks during the

two years he was in and prior to that time he had been

receiving some compensation from the Government. In

1919, I think he was getting $13.00 a month. I can't
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say how long that lasted. They wanted to, take his com-

pensation away from him at Boise and he had it looked

into and they raised him to $52.50 a month, and that

lasted up until 1930; I won't say, because it may be

later than that,—and then this act was put out from

President Roosevelt and they made a 25*^" cut and then

another cut that made him get $26.25. ^ ^^ ^^^^ know

how much compensation he was getting when we were

in Washington.

DR. W. H. MARSHALL, called as a witness on be-

half of plaintiff, being duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. WORTHWINE:

My name is W. H. Marshall and I live at Weiser, Ida-

ho. I am a physician and surgeon by profession. I

graduated from Toronto, Canada in 1899 and am li-

censed to practice in Michigan and Idaho. I have been

licensed to practice medicine in Idaho about twenty-

seven years and have practiced continuously during that

time in Midvale and Weiser, in Washington County. In

my practice I have had occasion to treat and prescribe

for ulcers of the stomach and also to operate for them.

I first became acquainted with Mr. Hibbard, the plain-

tiff, when he came to consult me—I think about four

or five years ago, and then he came again about four

months ago, and I prescribed for him when he first came

to consult me. At that time he was complaining of vom-
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iting immediately after eating and hyper-acidity, and

occasional blood in the vomit, and expressive disability,

poor muscular development, emaciation; the objective

symptoms was a thickening of the lower end of the sto-

mach, palpitation mass, and on percussion I found a

dilated stomach with displacement. At the first exam-

ination I didn't x-ray him and later I did. The stomach

was so badly misplaced that I missed it with the x-ray.

The middle of the stomach was down below the pelvic

bone.

"MR. WORTHWINE: May we have the doctor

point out on Mr. Hibbard's body just where he means .r*

THE COURT: Yes.

MR. CASTERLIN: We shall object to any demon-

stration before the jury, such as proposed here by the

witness being unclothed and presenting himself to the

jury. We have no objection to the Doctor using the

body for a presentation here.

Q. Can you do it better if he is undressed. Doctor.?

A. Yes, I can mark it out better if he is undressed. I

might say that in place of the x-ray I have,

—

Q. —just go ahead and mark it, Doctor, where his

stomach is.

MR. CASTERLIN: What is that that you have there,

Doctor .f^

A, I want to explain it.
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MR. CASTERLIN: But what is it, Doctor?

A. It is cut from the actual X-ray so that you could

see it.

MR. CASTERLIN: We shall object to this being

used.

THE COURT: Yes, he will just have to point it

out.

Q. Can you point out where his stomach is?

A. Yes, I think I should have a pencil.

Q. Will you describe for the record, so that the Re-

porter gets it in the record, the position of the stomach

with reference to other parts of his anatomy?

A. Well, in reference to which organ do you mean?

Q
A

Q
A

Q
A

Q
A

Q
A

Well, take the pelvis?

Yes, right here is the pelvis (indicating).

Where is the stomach in relation to the pelvis?

About three inches below.

And in what position is his stomach?

There is the position of his stomach (indicating).

Is it upright?

Yes, upright, and dilated.

What do you mean by dilated?

Bigger than it should be.

Is there a normal position for the stomach?
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A. Yes.

Q. Where would that be?

MR. CASTERLIN: Isn't it a fact that no two people's

stomachs are alike, or exactly in the same place as to

location?

A. They vary, that is true, yes, but there is a normal

position in a normal body for the stomach.

MR. CASTERLIN: And the normal position varies

according to the stature and build of the normal person,

that is, a stout person, one of your build, the stomach

would be in a different position than in a slender person?

A. No, if there is a difference, it is due to the tearing

down of the fat and that would be abnormal.

MR. CASTERLIN: Is there any way that you can

say that his stomach located in the same position with

respect to the pelvis here, and the lungs and the kidneys

and so on?

A. Yes, if they are normal.

MR. CASTERLIN: What are you doing now?

A. I am trying to show where the stomach should

be.

MR. CASTERLIN: How much below die place you

marked as the normal position is the stomach of this

plaintiff actually now?

A. About ten inches below to the lowest point.
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Q. Is there a normal position?

A. Yes, sir ; horizontal and sloping down to the right.

Q. What is the position of this man's stomach?

A. It is pretty near up and down.

MR. CASTERLIN: If Mr. Worthwine is through

with this particular examination it might be well, if it

please the Court, to examine this witness, that is, to al-

low me to cross examine the doctor at this time while he

is introducing this testimony.

THE COURT: Yes, that might be true.

MR. WORTHWINE : We have no objection.

CROSS EXAMINATION

BY MR. CASTERLIN:

I have marked on this plaintiff's body the position of

his stomach and I determine that position by the pelvis.

The pelvis bone indicates the location of the stomach.

I x-rayed his stomach and know it is in the same position

as I have shown. It can get worse, lower, that is common

sense. Where the pencil mark is shows the position

that I found it in when I x-rayed it and I would bet that

it is in that position now. I know that the stomach is

in that position very closely. Those lines are pre tty ac-

curate as to where the man's stomach was four or five

months ago when I was permitted to x-ray it, within

half an inch.
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"MR. CASTERLIN: We move to strike all the tes-

timony on the ground that it is speculative, and not il-

lustrative of anything.

THE COURT: He locates it four months ago as

being within a half inch of where he has shown. Denied.

MR. CASTERLIN: Exception."

I gave him barium meal and took two x-rays to de-

termine the position where I put the lines on his body,

both taken the same day and within half an hour of

each other.

REDIRECT EXAMINATION

BY MR. WORTHWINE:

My diagnosis, based on the first x-ray I took three or

four months ago, was chronic ulcer. I made a diagnosis

the first time he came to me of acute ulcer. I have an

opinion as to curability of ulcer and I got that opinion

from the big surgeons, Mayo and Monahan of England

are authorities on ulcers and I have read authorities on

the subject. My opinion is that the ulcer that Mr. Hib-

bard has is incurable for the reason that it is more or

less of long standing and has already caused stenosis

which is an obstruction of the pyloric end of the stomach.

This has caused a great deformity of the stomach, the

prolapsis of the stomach. The stomach is thin, that is

the walls, of the stomach are thin and atrophied from

pressure and thinning of the muscles. By atrophied

I mean a degeneration of the muscular tissue. The mus-
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cular wall of the stomach is normally about a quarter

of an inch thick, but this is thin due to the dilation of the

stomach—it has become thin and atrophied. The pur-

pose of the muscles in the stomach is to churn the food

back and forth until it is dissolved. Then there are the

circular muscles which cause the stomach to empty itself

of the food after it is partially digested. A stomach ulcer

is a good deal like a sore on any other part of the body. It

is more or less varied in depth, according to the symp-

toms and sometimes it goes through the mucus lining

and sometimes perforating the lining and the walls.

"Q. I will ask you if you have an opinion. Doctor,

—

taking into consideration the following definition of to-

tal and permanent disability : Total disability is any con-

dition of mind or body which renders it impossible for

the person suffering from it to follow continuously any

substantially gainful occupation, and total disability shall

be deemed to be permanent whenever it is founded upon

conditions which render it reasonably certain it will con-

tinue throughout the life of the person suffering from it,

now. Doctor, have any an opinion as to whether or not

this plaintiff, Mr. Hibbard, is totally and permanently

disabled now within that definition.

A. I have.

Q. What is that opinion .f'

MR. CASTERLIN: That is objected to on the ground

that the same invades the province of the jury, and in-

volves an opinion on a question of law which is entirely
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for the Court, and further that the witness is not quaU-

fied with respect to what are gainful occupations, as to

whether or not he is famiHar with all occupations, so

that he could answer the question, and he has not been

qualified in this respect so that his answer could be defi-

nite and certain with respect to the occupations, in an-

swering the question involved here as to what is meant

by continuous in the war risk policy. It is a question for

the Court and not for this witness, and for this witness

to answer the question with respect to the terms contin-

uously would be to invade the province of the Court, and

likewise it is a question of law as to what is deemed to

be a gainful occupation, and that involves the interpre-

tation of Regulation No. 1 1 . When this witness is asked

if he can follow a substantially gainful occupation that

involves the province of this Court, and with respect to

that he is not qualified to answer. A doctor might be

qualified to express an opinion with respect to things

medical and surgical, but when he is asked for an opin-

ion as to being able to follow continuously a gainful oc-

cupation, he must be qualified before he is allowed to

answer. He must be qualified as to knowing about all

occupations, so that he can give an opinion; in othc^

words, if the doctor has in mind the occupation of farm-

ing, the occupation of dairying, or clerking in the store,

then of course that would not cover the numerous other

occupations which a man might follow but which this

witness might not be familiar with. I have here a list
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giving some of the various occupations and engagements,

and there is a total of some four hundred,

—

MR. WORTHWINE: I will ask some more ques-

tions, if the Court please.

THE COURT: Very well.

Q. Doctor, during your practice you say you lived at

Midvale and Weiser.'^

A. Yes.

Q. Have you ever engaged in any other work, other

than that of a physician .f^ Have you ever owned a farm.f^

A. Yes, I own a dairy now, two ranches.

Q. Have you had occasion to treat men following

various occupations, and if so, would you state some of

them.

A. Very few of the ordinary occupations that have

not come under my observation, but as the gentleman

remarked, there are very many that I am totally unfa-

miliar with.

Q. Are you familiar with the duties of an operator

of an elevator .f*

A. I think so, that is, in a way I am.

Q. You have not operated an elevator yourself.?

A. No, I have not.

Q. You have seen people engaged in that work?

A. Yes.
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You have seen people engaged in salesmanship^

Yes.

And in clerking?

Yes.

And in running cigar stores.!^

Yes.

From a medical standpoint I will ask you whether

or not in your opinion Mr. Hibbard, the plaintiff, has

the capacity for work of any kind with which you are

familiar.?

MR. CASTERLIN: Objected to on the ground it

is indefinite and uncertain, if the Court please.

MR. WORTHWINE: I will change that.

Q. Do you think he has the mental and physical ca-

pacity to engage with any reasonable regularity in any

gainful occupation .r^

MR. CASTERLIN: We object to that on the same

ground, that he is not qualified on substantially gainful

occupation. The jurors are just as qualified as he is,

and it is not within the province of this man to answer.

THE COURT: You may inquire further.

Q. What do you understand by substantially gainful,

—by a substantially gainful occupation.''

A. I would judge an occupation which would bring

him enough profit to support himself and his family,
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either temporarily or permanently. I would judge it

would be permanently.

Q. That is, if a man is able to make a living for

himself and family.^

A. Yes, sir.

Q. Do you have in mind just an existence, or a sub-

stantial living.f^

A. Yes.

Q. What are your ideas.?

A. It would depend on three or four things, that is,

his mentality, his personality, his previous education, and

his bodily strength, and of course there is the finance

to consider.

Q. If a man hasn't education he is dependent of

course upon muscular labor, on physical work.?

A. If he had the finance to buy a little business he

then might make a substantially gainful living, proba-

bly, whereby he might get by, but there is a question

here, he was vomiting, and there is where his personality

would come in. He might invest his finances in a small

business and find out that his personality would not draw

any business, or, at least, would not draw him enough

business to keep him from going broke.

Q. But assuming that he does not have any capital.?

A. Well, that excludes that.
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Q. The definition that I gave you included the fol-

lowing continuously of a substantially gainful occupa-

tion. Now, what is your idea of following continuously

a substantial occupation?

A. I think probably the word is used ill-advisably

there. There is a difference in continually and contin-

uously. I think this will admit of a short lapse, but of

course the word continuously you, of course, understand

to be continuously occupied, you must not have a lapse

of a day. That, of course, is the distinction between

continually and continuously.

Q. What do you understand. Doctor, for a man to

work continuously, that is, a disabled man.''

MR. CASTERLIN: We object to that, because the

word continuously,—to determine the meaning of that

is a matter for the Court, and counsel has said,

—

THE COURT: —That objection is overruled. Go

ahead.

Q. As used in this definition, and if you are not clear

on it, I will read it again to you. Doctor. How much

of the time should a man work, in your opinion,—I will

change that,—how much of the time should a man be

compelled not to work by a disability in your opinion,

your idea of the word continuously,—how much should

he be compelled not to work before you would say that

he is not working continuously .^^ Do I make myself

clear .^
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A. I think so,—you mean how much could he do and

still be disabled?

Q. How much of the time could he put in working

on his own efforts and still not be totally disabled?

A. In my judgment, if a man has to lay off enough

for any disability that he could not support his family,

and with no hope for the future to do so, then I would

say that he is totally disabled.

MR. WORTHWINE: I think, if your Honor please,

that is the rule adopted by the Court.

THE COURT: Go ahead.

Q. I will ask you to state whether or not, in your

opinion, Mr. Calvin Hibbard is totally and permanently

disabled, total disability being that condition of mind or

body which renders it impossible for the disabled per-

son to follow continuously any substantially gainful oc-

cupation, and total disability shall be deemed to be per-

manent whenever it is founded upon conditions which

render it reasonably certain that it will continue through-

out the life of the person suffering from it.

MR. CASTERLIN: Now, we renew our objection,

as heretofore stated, and on the further ground that the

witness has stated his opinion as to what he understands

by continuously, and what he understands by a gainful

occupation, which is contrary to the law established in

these cases. He has stated what he understands as the

difference, or what he understands by continuously as

distinguished from continually.
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(Argument of counsel.)

THE COURT: We have a definition here in connec-

tion with this policy of total and permanent disability,

and when the insured must be totally and permanently

disabled within the definition given. Now, whether one

comes within that definition is a question of fact in each

case, to determine whether it is a gainful occupation is

also a question of fact. I can't say where one might be

able to continuously follow a gainful occupation, and

probably not be required to do any physical work, and

another might not be able to do that. It depends on

the facts. I don't think it is a question of law at all.

Q. Do you have any opinion as to whether he is to-

tally and permanently disabled under the definition at

this time, at the present time.^^

A. Yes, I do.

THE COURT: They have asked you whether or not

he would carry on any gainful occupation, if there is

any substantially gainful occupation he can carry on

by reason of his condition.

A. I have been trying to answer that question.

THE COURT: Do you know of any gainful occu-

pation he could pursue .f*

A. No.

MR. CASTERLIN: May I ask the witness a ques.

tion, if the Court please?
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THE COURT: Yes.

QUESTIONS BY MR. CASTERLIN:

Q. Are you familiar with the work a man has to do

in the snap-fastener industry .f'

A. No.

Q. In the wood-block industry .^^

A. No.

Q. In the manufacture of luggage?

A. No.

Q. In the wall-paper manufacture.''

A. No.

Q. In the pipe metal industry .f*

A. No.

Q. In the manufacture of glucf^

A. No.

Q. In the canning industry .f^

A. To some extent.

Q. In the collapsible tube industry.'^

A. No.

Q. In the brass metal industry.''

A. No.

Q. In the mica industry.''

A. Very little.
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Q. In the cigar manufacturing industry?

A. Some.

Q. In the manufacturing of machine screws?

A. No.

Q. In the manufacture of water softener?

A. No.

MR. CASTERLIN: We submit that this witness

has clearly indicated now that on a number of major

industries he has no knowledge whatever, and it is not

a question of whether or not the plaintiff can follow

his pre-war occupation, but whether he can follow con-

tinuously any substantially gainful occupation.

THE COURT: The objection is over-ruled.

MR. CASTERLIN: May we have an exception,

please?

THE COURT: Yes.

Q. What is that opinion,—first I will ask you the

question: Have you an opinion?

A. Yes.

Q. What is that opinion?

A. Well, in my own work in this particular case I

don't care what thing this man tries, any of these things

mentioned by the gentleman, there are a number of rea-

sons why this man could not hold a job in competition

to any one.
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Q. What is the reasons?

A. Well, his bodily condition, this vomiting without

any warning. He would be canned immediately, and

his emaciated condition, and his brain is more or less

weakened in this condition from the general weakened

condition of the whole system.

Q. What is the name of the disease.^

A. Ulcer of the stomach, with dilation.

MR. CASTERLIN: We move to strike the doctor's

opinion on the ground that he has gone outside of the

issues of this case upon which to base his opinion. The

disability in this case is stomach ulcer, or stomach and in-

testinal trouble, and he has included in here a weak

brain condition.

THE COURT: I understand that the stomach in-

cludes the ulcer, and of course he has included here the

brain disability, which is not in issue. In the complaint

it is alleged that the disabilities are the ulcers of the stom-

ach and intestines. This, of course, is not an issue ; it is

not pleaded.

MR. WORTHWINE: May I clear that up.?

THE COURT : You are not standing on any of these

other matters, that is, the brain condition .f*

MR. WORTHWINE: No, I am not. That is very

clear. We are willing to stipulate as to that.

Q. Doctor, when Mr. Hibbard vomits, what effect

has this on his general system.?
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A. That is what I meant. This ulcer causes the rise

of this fluid and these vomiting spells, and it is on his

mind all the time, and it affects his mental condition,

these ulcers and this vomiting caused by the ulcers, and

of course my answer as to his disability, and his ina-

bility to carry on a substantially gainful occupation, I

have taken into consideration his lack of education, and

his mental condition is directly due to the ulcers of the

stomach, and the condition of this frequent vomiting.

MR. CASTERLIN: I move that be stricken, if the

Court please.

THE COURT: Yes; that may be stricken.

Q. You mean the ulcer causes him to vomit, and the

vomiting makes him what we call sick.f^

A. Yes, Sir: it does.

Q. I will ask you to assume the following history.

Doctor: You may assume that Mr. Calvin Hibbard, re-

ceived a fifth grade education,

—

MR. CASTERLIN : The last objection was not ruled

upon, if the court please.

THE COURT: You understand that no mental de-

fect is claimed here.''

MR. WORTHWINE: No, there is not.

THE COURT: You understand that. Doctor.?'

A. No, there is none claimed.
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THE COURT: And the effect that you have ex-

plained here, that is eHminating the condition of the

mind,—ehminate that entirely from your answer as to his

total disability,—would the trouble he is having with

the ulcer, would that alone be sufficient to bring him

under this definition, eliminating entirely the eflfect it

has on his mental condition?

A. Yes, in this case:

Q. (By Mr. Worthwine:) You are eliminating en-

tirely the effect it might have on his mind, and you are

testifying now as to the condition of his stomach ulcer

alone. Would that be sufficient to incapacitate him from

carrying on any substantially gainful occupation .^^

A. Yes.

THE COURT: The objection is over-ruled.

MR. CASTERLIN: Exception please.

Q. You may assume the following facts : That Calvin

Hibbard received a fifth grade education before the war,

that he was a locomotive engineer on the railroad, had

been a fireman, and went into the army on April 29th,

19 1 8, up to that time he had not noticed anything wrong

with himself that interfered with his work; upon his

entering into the army he was sent to Camp Lewis and

became a member of the fifth Infantry Division and took

all the military training that was given there; that he had

no trouble, and on one or two occasions went on hikes

of about eighteen miles carrying a pack weighing seven-
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ty or eighty pounds; that he sailed about July 6th and

arrived in France about July,—well, the latter part of

July in 191 8; that shortly after arriving in France he

began to vomit, and had pains in the pit of his stomach,

sometimes vomiting from fifteen to thirty minutes after

meals, and that that has continued, and does continue,

with the greatest interval between these spells being about

three days, and that this three day period happened not

more than once a month ; that these attacks of vomiting

come on with a feeling of fullness and pain ; that he was

having these attacks in,—or, rather, these symptoms in

August, 191 8, and that he was sent to the camp hospital

and while in the hospital he was diagnosed as having

pleurisy, acute, fibrinous, left side, and that during these

vomiting spells he has pain in his left side throughout this

section (indicating) ; that at the time he was in the hos-

pital in 191 8 and given this diagnosis of pleurisy, acute,

fibrinous, left side, that he had a pain, and that that

pain was around his heart, and is the same now as it was

then, and has continued since; that he left the hospital

in August, 191 8, and returned with his organization and

went to the St. Mihiel front but didn't engage in any en-

gagements; in September he went to the Argonne and

went over the top; that a shrapnel exploded and frag-

ments of it struck him in the thigh and in the jaw ; that

on October ist, 19 18, he was operated on and a hole

cut in his throat and for two of three weeks he breathed

through a tube in the throat and during that time he talk-

ed in a whisper; that ever since that time his left jaw has
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felt numb, and he has had coughing spells; that he stay-

ed in the hospital until he was discharged on March i8th,

1 91 9, and the service record shows that he was in var-

ious hospitals during the service, some in France and

some in the United States ; the service record shows that

he had a gun shot wound in the thigh and the face, in

the lower jaw, and that it penetrated the root of the

tongue; the service record shows gun shot wound left

thigh, upper third, outer aspect, perforated; gun shot

wound left face just below lower jaw, one-half way be-

tween the angle of jaw and symphysis, perforation root

of tongue; the service record shows on one of the field

cards, "History of sour stomach, tenderness in epigas-

trium, and vomiting. No appendix or gall bladder his-

tory. Vomits frequently. The vomit is sour, but never

contains any blood. History of tarry stool. Abdomen

negative except for tenderness in epigastrium region."

I will state that the service record contains a notation

in one place by giving a diagnosis of cystitis, and cholecys-

titis. At the time of enlistment there is a statement

that he had a dislocated hip and a left varicocele, and in

1909 he was in the hospital in Salt Lake City for five

weeks on account of typhoid; that there is a statement

that he was confined in the hospital for ulcer of the

stomach for six weeks; that the attending physician was

H. C. Sprague; that was in 19 19,—or it might be in

1 91 7,—the month is July and the year is not,— 191

7

or '19, or '18 or '11, it is not legible; that Mr. Hibbard
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testified his work was never disturbed by any pain in

the region of the stomach, and that it came on him in

August of 191 8, at the time of his discharge, and that

Mr. Hibbard notices the pain in the region of his stom-

ach, which pain continues, and the vomiting has con-

tinued since that time ; that he has that feeUng of swell-

ing up and pain around the heart, and it continues when

he vomits. You may assume that this vomiting has con-

tinued from the time of his discharge, and that ever

since that time it has been observed that at night he

vomits from one quart to a half gallon during the night

;

in addition to this he vomits during the day time; that

he sleeps four or five hours during the night, and this

is broken by vomiting ; that condition about the sleeping

has continued from the time of his discharge up to the

present time; that after his discharge from the army he

went to Doctor Conant who treated him for about five

months, and that ever since his discharge he has taken

powders and mineral oil, and has been on a diet of soft-

boiled eggs, toast and some cereal; that he weighed 135

pounds stripped when he went into the army, and that

he weighs 123 pounds now with his clothes on; that af-

ter his discharge he returned to the employment of the

P & I N from March, 191 9 until September, 19 19, when

he quit his job on account of the vomiting ; that he went

to Salt Lake City, Utah, and that he missed thirty days

during that time, and that he worked as a freight engi-

neer part of the time on a work train, and also worked
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as a shop helper, and as a passenger engineer and freight

engineer, and also as a fireman on the P. & I. N., run-

ning from Weiser to New Meadows, and the total earn-

ings for that year was, in March was $27.65 ; in April,

$192.89; in May, $35.99; in June, $119.71; for July,

$77.03; for August, $153.78, and for September $20.34;

that he left that work and went to Salt Lake City and

engaged in running a store with his father from October,

1 91 9, until September, 1921; that during that time his

vomiting continued ; that he was at the store in the morn-

ing for about two hours and came home and stayed

home until noon and went back and stayed a couple

of hours, and then came home, and then went back in the

evening again. When his father had a stroke in 1921,

I believe it was, they gave up that business; that his fa-

ther was living with Mr. Hibbard and his wife; that she

was cooking and keeping house for the family ; that they

took their living expenses out of the store; that after

they had given up the store they started to raise chickens

and kept that up for a time ; that Mr. Hibbard then took

up vocational training and continued in that for a year^

the first vocational training being lathe work where he

stayed for about ten months or a year, and then trans-

ferred to salesmanship. When he started taking this

training he went to the Ogden Packing Company, taking

what they called "experience training," and while he

was going to school on account of vomiting he missed

some of the classes, and also while with the Ogden Pack-
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ing Company the last two months he did not go to work

at all during that time, but stayed at home; that this

vomiting has continued, and he has noticed that it was

a reddish color as it came from his mouth; that after

leaving the Ogden Packing Company he stated that

he thought a change of climate might help his health and

he went to Washington, where in July, 1923, to August,

1925, he was employed by the Pacific Coast Coal Com-

pany at Newcastle, Washington, to run a train of cars

down through where they were loaded with coal by a

gravity system, carrying the coal down to the cars and

carrying the cars down to the track, and he was to

keep the cars from rolling down the track. This work

was available all of the time, but his fellow employees

testified that he would vomit and leave the job and go

home; that he received $4.75 a day for that work; that

in August, 1923, he earned $39.38; in September he

earned $110.72; in October, $138.94; in November,

$103.31; in December, $117.56; in January, 1924,

$122.32; in February, $78.97; in March, $109.88; in

April, $103.31; in May, $109.25; in June, $105.09; in

July, $76.59; in August, $76.16; September, $118.16;

October, $124.10; November, $109.25; and December

$135.97; ^^<^ ^^ ^^^^ y^^^ ^^ continued, in January,

$123.50; in February $105.69; in March $119.94; in

April, $99.75; in May, $95.00; in June, $84.32; in June,

$95.00; in August, $23.16; that his foreman testified that

he would leave that work and the foreman would turn
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in his time for him when he was off; that he was vom-

iting while on that work; and that after leaving that

place he returned to Weiser and again was employed by

the P. & I. N., and that he remained in this employment

from April, 1926,—or I presume it may be from Janu-

ary, 1926, until January, 1929; that there was work in

the shop or with the train crew all of the time that he

was there if he had been able to do it; that the pay

roll record shows that in 1925,—I will make a correction

there as to this payroll record,—it shows from August,

1925, to January, 1929, and after going there the record

shows: In August, 1925, he made $19.80; in September,

I73.64; in October, $20.39; ^^ November, $32.22; in De-

cember, $35.16; making a total for that year of $181.21

;

that in the year 1925 the payroll record shows that in

August he worked a total of 40 hours, that in September,

152 hours, in October, 44 hours, and in November, 67

hours, and December, 93 hours; that during the year

1926 he worked as a shop helper, freight brakeman and

a freight conductor, and also as passenger fireman ; that

during the year 1926 he worked a total of 17485/2

hours; that the engineer he was running with when he

was firing has testified that when they came to a grade

between Weiser and Council that he, the engineer, Mr.

Ronne, would take his place as fireman, that is, Mr.

Hibbard's place as fireman and shovel the coal into the

engine, and other employees testified that they noticed

that practically after every meal during this entire per-
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iod of time that the vomiting of Mr. Hibbard followed

the meal; that Mr. Ronne testified that there was work

for Hibbard all the time that he, Mr. Ronne, was work-

ing; that Mr. Ronne, the payroll record shows from

April I St, 1926, worked a total of 2523 hours, and Mr,

Hibbard worked 1478 hours; that is from April through

December in 1926; that for the year 1927 Mr. Ronne

worked 3148 hours and Mr. Hibbard worked 2358

hours; that for the year 1928 Mr. Ronne worked 3219

hours, and that Mr. Hibbard worked 1657 hours, or

about half of the time that Mr. Ronne worked; that

over that period of time Mr. Hibbard while working as

a brakeman, it being his duty to cut out the cars, one

of the brakemen working with him from August, 1926,

to August, 1928, testified that Mr. Hibbard would pass

on the signals from the brakeman, and Mr. Callahan

testified that when it came to handling the way freight

it was the duty of the two brakemen to handle the freight,

but Mr. Hibbard did not handle any articles weighing

over fifty pounds; that the conductor and the other

brakeman would handle these articles. The testimony

shows that at least in 1928 Mr. Hibbard became a freight

conductor and worked at that, and in August, 1928, he

worked 264 hours, and in September, he worked 274

hours and in October, 250 hours; that when he was at

home and not at work he was in bed sick. The testi-

mony is that the job as freight conductor is an easy job

and it requires the making out of reports, and one brake-
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man testified that he made out the reports for Mr. Hib-

bard while Mr. Hibbard was back in the caboose lying

down; that Mr. Hibbard would stay in the caboose most

of the time, according to the testimony. One of the

brakemen testified that he read the car numbers and the

seal numbers for Mr. Hibbard while he was conductor;

that during the year 1926 he was paid $844.90 while

working for the P. & I. N. and in 1927 he was paid

|i 173.30, and in 1928, he was paid $872.20. After be-

ing ofif in the month of November and December he

went back to work in January, 1929, and worked for 43

hours and was paid $21.29. Since that time he has been

living on a ranch a mile and a half west of Weiser, the

ranch consisting of thirty acres, eleven acres of alfalfa

and he has about four acres of grain, and that he has

hired the cleaning of the ditches done, and that he has

hired someone to help him put up the hay, and that he

put up about thirty tons in a year, and that for two

years he hired the four acres of grain land plowed, and

the other years that he has leased the grain lands to some-

one else. I will ask you to assume, also, that when Mr.

Hibbard applied for compensation within a day or so

after he was discharged, to be the exact, the 20th of

March, 1919, the application was made out, and under

the nature of disability claimed he had shrapnel wound,

left jaw, and thigh, and left thigh dislocated. That is

written with a typewriter, and Mr. Hibbard has testi-

fied that he never did run a typewriter. There are the
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figures, "3rd, IND C. D. D. Headquarters," and Mr.

Hibbard says that he doesn't understand that. In

March,—no, it was on May ist, 19 19, Mr. Hibbard filled

out a paper, being an application for vocational training,

in which he says, "Also my stomach is weak and my

lungs are weak. I could not pass an examination on the

main line where they have a physical examination, but

this is a branch line and they don't have any examina-

tion." At this time he was working for the P. & I. N.

Mr. Hibbard made reports while he was taking vocation-

al training from time to time, and one dated March 7th,

1923, he says, "From the 15th to the 19th, I was selling

meats, and soliciting nut margerine; the 19th to the 24th.,

off, on account of illness of baby. From the 26th to the

ist of March, soliciting and selling meats and nut mar-

gerine." In selling meats he was off on account of this

vomiting, and he did not go out as a regular salesman

to sell meats. He signed a statement in September of

1934 saying he was a locomotive engineer from March,

1 9 19, to September, 19 19, then was in a grocery store for

about two years, and in vocational training for about two

years, and then worked for a coal company, the Pacific

Coast Coal Company, and for that work he got $4.75

a day, and then came back and worked two or three days

for the P. & I. N. This was not steady work, or a fixed

salary, and the past two years he has been on a farm

near Weiser, that in 1921 he was in the hospital in Salt

Lake City for about eighteen days, and in the Veterans
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Bureau Hospital in 1928 for about ten days, and in

July, 1930, for about ten days, now. Doctor, assuming

all of these facts, and your own findings, and the obser-

vations of this man, and assuming the following defini-

tion of total and permanent disability, that total disa-

bility is that condition of mind or body which renders

it impossible for the disabled person to follow continu-

ously any substantially gainful occupation, and total dis-

ability shall be deemed to be permanent whenever it

is foiinded upon conditions which render it reasonably

certain that it will continue throughout the life of the

person suffering from it, I will ask you whether or not

you have an opinion as to whether or not Mr. Hibbard

was totally and permanently disabled at the time he was

discharged from the army.

MR. CASTERLIN: To which hypothetical question

the defendant excepts and objects upon the ground that

it is not a concise, simple statement of the facts in this

case, and it contains evidence which is not in the record.

It requires the witness to weigh the evidence, and it

contains conflicting statements which would be an inva-

sion of the province of the jury. Now, in reference to the

portion of my objection that it contains matters not in

evidence, I think that particular reference was made to

the comparative work between Mr. Ronne and Mr. Hib-

bard. I understand the books that Mr. Ronne intro-

duced contained a record of Mr. Ronne's time while

Mr. Hibbard was on the job, and no questions were asked
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as to the time Mr. Hibbard was on the job. So far as

the question of requiring the witness to weight the evi-

dence is concerned, and to determine which is correct as

between the conflicting statements, I call the court's at-

tention to this exhibit.

THE COURT: As I recall it, at the time the exhibit

was oflfered some remark was made that it was not for

the purpose of showing a comparison between Mr.

Ronne's work and the plaintiff's work, at the time it

was admitted. I remember that, and it seems to me,

as I recall it, that it was not for the purpose of com-

parison but merely for the purpose of showing the time

the plaintiff put in.

MR. WORTHWINE: I will change that portion of

the question.

THE COURT: Yes, you will have to change that. I

take the view that you could not make a comparison

of the two men's work.

Q. I will change that part of the question relating to

Mr. Ronne's work, and I will ask you to assume that

there was work on the railroad from April ist, 1926,

to December, 1928, as follows: That from April to

December, 1926, there was available 2523 hours of

work, that Mr. Hibbard worked 1748 hours, that in

1927 there was 3148 hours of work, and that Mr. Hib-

bard worked 2358 hours; that in 1928 there was avail-

able 3219 hours, and that Mr. Hibbard worked 1657

hours. In addition to that I will ask you to assume that
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in 1928 he did not work in November or December, and

I will withdraw the statement in reference to the time

that Mr. Ronne put in.

MR. CASTERLIN: We object to the question as

amended because it still calls for a comparison between

the two men's ability to work.

THE COURT: I think you will have to limit your

question, Mr. Worthwine. His work record is not in-

volved in this question now, how long he worked, or

anything, but you should not make a comparison. Now..

as to whether there is any evidence there was work at

the time he didn't do any work, I don't know whether

there is any evidence as to that, or not.

MR. CASTERLIN: Mr. Ronne's testimony is that

when he was on the train with him that he put in thi«

amount of time. He doesn't know what he was doing.

Mr. Ronne's figures only cover the time when Mr. Ron-

ne and Mr. Hibbard worked together.

THE COURT: I think he eliminated the work rec-

ord of Mr. Ronne, and also the statement that there was

work for the plaintiff when he didn't work. If that was

eliminated, then I will over-rule the objection, but I am

not sure that you have gone that far, yet.

MR. CASTERLIN: No, I think that he has not done

that.

MR. WORTHWINE: Perhaps not.

I
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Q. I will ask you to eliminate any reference to the

work, that is, to the hours in the years 1926, 1927 and

1928, and the work as indicated there, which was avail-

able, and I will ask you to assume that there were times

when Mr. Hibbard was called and did not go out on

account of vomiting, when he did not go, and when he

was helped and assisted by other men in the work as I

have described. Now then, assuming those facts, I will

ask you if you have an opinion as to whether or not with-

in the definition used, whether he was totally and per-

manently disabled at the time of his discharge from the

army.

MR. CASTERLIN: To which question we renew

our objection, that it invades the province of the jury,

and it does not contain a concise statement of the facts,

and it asks this witness to weigh conflicting evidence.

THE COURT: Over-ruled.

MR. CASTERLIN: Exception.

A. Yes, I have an opinion.

Q. What is that opinion .f^

A. With all these symptoms, regardless of how much

work he did, the symptoms of his vomiting, and the fact

he did vomit so much, I think that the man was totally

disabled,—when did you ask about .^^

Q. When he was discharged from the army in March,

1919.
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A. Yes, sir.

MR. CASTERLIN : We object to counsel suggesting

to this witness the time of total and permanent disability.

THE COURT: He asked this witness, Was he to?

tally and permanently disabled at that time.^^

MR. CASTERLIN: We object to it as leading and

suggestive.

THE COURT: You stated the time.?

MR. WORTHWINE: Yes.

THE COURT: Now, then, you ask was he at that

time totally and permanently disabled, as of March, 1919,

assuming the facts he has related to the doctor here.

MR. CASTERLIN: And we object as being leading

and suggestive.

THE COURT: Overruled.

MR. CASTERLIN: Exception.

THE COURT: Yes.

A. Yes, sir. The reason I asked that question was

that he had at that time about six months for that to run,

these adhesions and obstructions. I say by that time he

was so badly impaired, and the stomach was so badly

deformed that he was totally and permanently disabled,

but by the time he was discharged, after six months of

these symptoms, the fact that it had run for six months,

there was an obstruction that was established and this

vomiting was permanent then.



Calvin Hibbard 165

Q. Do you think he was totally and permanently dis-

abled?

A. I do.

Q. In your opinion what has been the effect on this

man of the work and labor that he has done since that

time?

A. He should have been doing no work at all.

Q. Has it been injurious or good for him?

A. Injurious.

Q. What have you to say as to the man's vitality at

this time?

A. It is very low.

Q. I will ask you if in your opinion he will ever re-

cover from his condition of total and permanent disa-

bility?

A. No, sir."

CROSS EXAMINATION

BY MR. CASTERLIN:

I have known Mr. Hibbard about four years; I think

it was 1930 or '31 that he first came to me for my services

as a physician and surgeon. I may have an item in my
date book as to when he came. He didn't give me any

history of his case at that time, except what I got from

him by questioning. As I remember he had a good deal

the same symptoms, was vomiting, had pain in the stom-

ach and some tenderness. The examination which I
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gave him at that time consisted of an examination of the

stomach ; I took his pulse and temperature ; it was a gen-

eral diagnostic examination that I give a patient w^hen

he comes to the office and it took me probably fifteen or

twenty minutes to make the examination. I did not take

any x-ray but examined the stomach by palpation and

percussion. I did not make any notes at that time but

diagnosed his case as a gastric ulcer of the stomach. There

is an ulcer known as duodenal ulcer, just below thfc

pyloric end of the stomach, but I don't think I found any

duodenal ulcer at that time. The predominating symp-

toms were of gastric ulcer. I did not know at that time

that I was going to testify as a witness. Stomach ulcer

was my only diagnosis at that time and my prognosis at

that time in my own mind was very poor. I don't re-

member that I classed the ulcer as chronic or acute. The

tenderness and thickening of the walls would indicate

that it was going on for sometime but it would be im-

possible to tell how long. Hibbard came to me again

about three months ago and at that time gave the history

a good deal the same as before, this continual vomiting

and tenderness over the epigastrium. I did not know

at that second time I examined him that I was going to

testify as a witness; not until sometime after. I thought

he came to me for relief at that time. He didn't state to

me that he had this suit pending until a few days after

the examination. I think that second examination lasted

a couple hours. His subjective symptoms at that time,

pain and vomiting, and the objective symptoms that I
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gained by examination by my hands and eyes. I oudined

the stomach with my hands and felt to see if I could find

any thickened tumor formations, especially in the tender

area, and to find out the general tone of the muscles of

the abdomen, and outlined the intestinal tract to the

abdominal wall. I outlined the stomach by palpation.

I couldn't get any definite symptoms as to the intestines,

except that they showed through the abdominal wall and

that the muscles were badly atrophied. I didn't ex-

amine the stomach content . I doubt whether you could

tell very much from a laboratory test. It is the type of

pain and such as that we go by. I made an x-ray at that

time by giving barium meal and taking an outline of the

stomach from the picture immediately after. The bar-

ium meal consisted of about three glasses and one glass

of water. The nurse gave him the barium meal in my
presence and I am testifying of my own knowledge. I

took a first picture almost immediately after I gave him

the barium meal and a second picture in about twenty

minutes or half an hour. Generally we give the barium

meal and take the picture and we give him an hour and

a half or two hours and by that time the stomach is

emptied pretty well, but I did not wait that long in this

case. It was not for that purpose. I found that his

stomach does not empty normally and I determined this

by a general outline of the conditions in the case. I

thought the first picture would be of the entire stomach

and was surprised when I got only two tips there and

I had to get the rest of it, and that is the reason I took
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this second picture. It was not for the purpose of seeing

whether the stomach had emptied. The x-rays are thrown

away or destroyed. I laid a piece of paper on the x-ray

to cut it out according to the shape of the x-ray. I cut

these films and threw them away about eight days ago,

and I knew at that time that I was to be a witness in this

case. I took these x-rays in my office and they were de-

veloped by my nurse and myself and then were marked

with Mr. Hibbard's name, but no other identification.

I would remember that for ten years. I do not take an

average of more than two x-rays a week. I have been

taking pictures pretty close to ten years but don't have

any idea how many I have taken, but I was surprised to

find Mr. Hibbard's stomach where it is. I never saw

one so low. I think I examined a hundred and fifty or

one hundred stomachs for position in the last ten years.

It is not a fact that the position of the stomach varies

according to the physical structure of the individual ; that

the stomach of a tall man in good flesh will have his stom-

ach in a different position than a man of the same height

but weighing much less. The abdominal structure and

food consumed should not have anything to do with

the position of the stomach. Of course, if a man over-

loads his stomach, he would dilate it and the fundus in

the stomach will drop, which might show it in a lower

position. The ligaments don't stretch except by adhe-

sion. That should not affect the position of the stomach.

The fact that a healthy man's stomach is abnormally low

is not a sign of weakness, only overloading his stomach,



Calvin Hibbard 169

and a good many persons overload their stomachs, but

this should not affect the position of the lesser curvature

of the stomach. The lower curvature will go lower and

further to the left if a person is a big eater. The fact that

a person's stomach is low on account of excessive eating

and drinking it would affect his health by causing a little

indigestion and possibly a little acidity, but as long as the

ligaments around the pyloris are all right, the peristalsis

would empty the stomach and a man would have no diffi-

culty. I do not claim that Mr. Hibbard has much diffi-

culty on account of the position of his stomach, but his

condition bears on this ulcer condition. The condition

of the stomach is a part of his disability but not enough

to disable him. I know operations have been performed

and the entire stomach has been taken out and opening

left into the bowel for a very little food. The plaintiff

here could be operated on, but the result would be very

bad. There are seven different operations he could have

to make a new opening, but not with any success. None

of them would relieve the ulcer. There is not any op-

eration performed now whereby the ulcer condition

could be remedied. There is too much obstruction there

and that could not be taken out without a great deal of

danger to him. When I examined Mr. Hibbard three

or four months ago my diagnosis was gastric ulcer and

my prognosis very poor and the condition at that time

was chronic and that examination indicated that the con-

dition began probably five or ten years ago. I could not

make it any more definite than that. All I can go by is
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the condition and the amount of dilation, but from my
examination and the history he gave me three or four

months ago, I could tell pretty closely, and believe it was

when he started this vomiting, and the history of pain,

in the epigastrium. I would call an ulcer chronic after

it had caused a thickening of the pyloris and after it

caused an obstruction and that would be probably four

or five months after this vomiting started. In my opin-

ion, when he first reported himself about this vomiting

and pain which would come fifteen to forty-five minutes

after eating, and after vomiting it would ease, that is

when the ulcer was starting and, basing it on the history

that he gave me, together with my findings, and assum-

ing that history to be true, that was in the year 1918 or

1919. Based on my findings alone I think I can look at

that picture and with the knowledge that I gained from

the examination three or four months ago, and with

thirty-five years experience, I believe I could have told

him that he had an ulcer ten or fifteen years ago. I

can't tell which, whether ten, eleven, twelve, thirteen

fourteen or fifteen. Based upon my examination and the

pictures which I took and the history which Hibbard

gave me, I will state that no man could say that the ulcer

began ten or fifteen years ago. He would have to take

the subjective symptoms. My examination made three

or four months ago did not determine when that condi-

tion started, except by the history that he gave me. I

don't attempt to fix any day, year or month that it start-

ed, except what he tells me. The date which I fixed
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for the beginning of the total and permanent disabiHty

of the plaintiff is not based entirely on what he told me.

I would know that he was totally disabled back a good

number of years, but would have to go by what he told

me 16 put it more definite than that, and would have to

take what he told me. I made an arrangement as to

what I was to get for testifying here and it was between

ten and twenty-five dollars. He can't pay any more than

that. I was not to get any more if he wins and don't

expect to get any more if he wins, and I would like to

see him win because he is entitled to it.

In view of the definition of total and permanent dis-

ability "which makes it impossible for a man to follow

any substantially gainful occupation continuously," I

would say that if he is engaged continous enough to hold

his job and make a living for his family he is not dis-

abled. I would not consider a man to be continuously en-

gaged in a substantially gainful occupation if he had only

a fifth grade education, worked five months in a year,

and during that time earned $181.20. If a man with the

same education in twelve months had an average earning

of $70.00 a month, I think that would be following a

substantially gainful occupation continuously. I think

it would be doubtful whether or not a person with a fifth

grade education was continuously following a substantial-

ly gainful occupation, if he worked 39 consecutive

months and earned $3,071.00 or an average of $78.75

per month. The amount of money a man would have to
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earn in 39 consecutive months in order to follow a sub-

stantially gainful occupation would not depend on the

amount of money he was making but it would be

whether the work he was doing was bringing him to a

point so that he would not be any good after that. If

that man has an ulcer he should be in bed instead of

working. I believe a man can be totally and permanendy

disabled and at the same time for a period of 39 con-

secutive months earn at the rate of $78.75 per month.

If a man with a fifth grade education earned $509.00 in

four months time and didn't drop dead from the effort

I would have to examine him and see what injury that

work did and if that same person follows that for twelve

months and earned an average of $104.00 every month,

I would have to see and know what the efforts were to

do it before I could say whether or not he was totally and

permanently disabled, and if that same person followed

that period with another eight months and earned an

average of $93.00 per month, I would have to say as I

did last above, and if that same person worked twenty-

four consecutive months and earned an average of

$104.00 per month, it would appear that he was making

some gain, but if it was costing him something else, my
opinion would be that he was not totally and permanent-

ly disabled. It is my opinion that a man can be totally

and permanently disabled and still work 3I/2 years at

a monthly earning of $78.75. He is taking chances on

his health. If he should have been resting at the time

he is taking chances on getting back on his feet again,
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but if a man worked 63 consecutive months and during

that time he earned an average of $91.75 per month, I

don't beheve, under the definition, that he would be per-

manently and totally disabled during that time. Taking

the information which is contained in the hypothetical

question up to and including the year 19 19, with no other

information, I would have said in 1919 that this man
was totally and permanently disabled at that time. If

this same man worked five and one-third months for a

railroad and coal company earning $91.00 per month,

and then blew up, I would say he was totally and per-

manently disabled in 19 19. If he didn't blow up, I

would examine him. He might have nerve enough to

stand it but still it would be a detriment to him. I,

can't say that when a man has ulcers of the stomach

how many years a man's life is shortened by any work

he does; I can't tell that from my experience. We have

a lot of things to go by that brings it down where we

can tell pretty close. I will say that at least ten years

has been taken off Mr. Hibbard's life because of the 63

consecutive months of work at $91.00 per month. If

he had let up and taken six months to try and heal up

that ulcer, it might have added ten years to his life. He
did not always have a liquid diet. He had solid food,

and that is absolutely against the treatment of the stom-

ach. My opinion is that stomach ulcers will heal if you

keep them on a liquid diet, but if Mr. Hibbard had gone

on a liquid diet in 1929 he could not have cured himself,

because he was too far gone at that time by a couple of

years.
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THE PLAINTIFF RESTS.

"MR. CASTERLIN: Comes now the defendant and

moves the Court to direct the jury to bring in a verdict

against the plaintiff and in favor of the defendant upon

the ground and for the reason that the evidence in this

case wholly fails to establish that the plaintiff became

totally and permanently disabled, or became totally or

permanently disabled, during the effective dates of his

policy, or at any time whatever, and that the evidence

in this case affirmatively shows that the plaintiff was

not totally and permanently disabled during the effective

date of the insurance policy, or at any time subsequent

thereto, but show affirmatively that the plaintiff has fol-

lowed a substantially gainful occupation each and every

year from 191 9 to 1929."

Motion denied.

MR. CASTERLIN: May we have an exception.?

Opening statement on behalf of defendant by Mr.

Freehafer.

W. R. NICKERSON, called as witness on behalf of

the defendant, being duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. FREEHAFER:

My name is W. R. Nickerson and I live at Weiser,

Idaho, right across the road from the plaintiff, Mr. Hib-

bard, and I have lived at that place ever since Mr. Hib-

bard moved there, I believe about five years ago. He
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has a 25 or 30 acre ranch there and grows hay, grain and

pasture, about 15 acres being in hay, 3 or 4 acres of grain

and the rest is pasture, and he has a garden. I have been

hving there regularly and operating a ranch close to

him and I have seen him practically every day about his

ranch and have seen him working in the hay. Mr. Hib-

bard and his boy do the work there excepting in the hay.

He used to work all the time ; a few years ago, however,

he just drove the derrick. I have worked with Mr. Hib-

bard and a couple of years ago I saw Mr. Foster and his

boy with Mr. Hibbard and his boy putting up the hay.

Mr. Hibbard pitched from the wagon to the stack and

his boy and Mr. Foster worked on the stack. Also, I

have seen him pitch grain and work in the garden a

little and do his chores but I have not seen him do any

plowing. Mr. Hibbard has a team of horses and 4 or

5 cows there. He and his boy milk but I don't know who

feeds the animals. I haven't actually seen him milk but

I have seen him go out to the barn with a milk pail. I

have never seen him vomit until here. He has a few

pieces of farm equipment just as good as mine. I have

seen him mow and rake and cultivate in the garden with

a one-horse cultivator and I have seen him hoe. Also

I have seen him shock hay and pitching on the wagon

in hauling grain which was stacked but I did not see him

do anything with the threshing. I have seen him out

mowing hay about two-thirds of the day which is about

the length of time it takes to mow it and the pitching

of the grain is just about half a day's job.
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CROSS EXAMINATION

BY MR. WORTHWINE:
I haven't seen Mr. Hibbard vomiting until here in the

court room and that is the only place I saw him vomit

during this trial. I have been through his place at Wei-

ser 3 or 4 times during the last 5 years in winter and

summer, last summer there was a ditch there and I was

through quite often and 3 or 4 times in the summer

but not otherwise on the place. My house is about half

a mile from Mr. Hibbard's but my place is directly

across the road from his but my house is not on the same

road as his house. His road to Weiser is on the south

and is not the road that I use in going to Weiser. Mr.

Hibbard's place is kind of north-east from my place. I

know that a Mr. Lamboth put in the 4 acres of grain on

the Hibbard place last year and that Mr. Plummer also

put in that grain one year and part of the last 5 years it

was not farmed. I think last year's crop of grain was

60 or 70 or 80 bushels. That was the only crop of that

kind Mr. Hibbard grew or any of the men that farmed

it. That patch of grain is about a block and a half from

Mr. Hibbard's house and he and his 15 year old boy

hauled it this year. I have seen Mr. Hibbard working

in the garden and doing chores and mowing hay at

times about 4 years ago. The crop work that is done on

that ranch is about 4 acres of grain, half an acre of garden

and II to 15 acres of alfalfa. It takes about half a day

to haul the grain and three-fourths of a day to mow the
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hay and Mr. Hibbard' s boy has done the work part of

the time. I have seen the children in the garden but I

have never seen his wife there. The hay land would

grow about 25 or 30 tons and the price of hay during

the past 5 years was about 6 or 7 dollars per ton which

would be about $175 a year. The price of grain at this

time is about a cent a pound. He had 4 or 5 cows there

and the land produces some pasture. I never had a meal

nor stayed all night in the Hibbard house but I have

talked to Hibbard quite a lot across the fence and on the

road. He would come out to talk. He looks about the

same now as when I first saw him 5 years ago.

REDIRECT EXAMINATION

BY MR. FREEHAFER:

This hay field of Mr. Hibbard's is back of his house

away from my land and I think he sold most of his hay.

The Hibbard boy is about 15 and is rather frail. I have

seen him doing some work there.

RECROSS EXAMINATION

BY MR. WORTHWINE:

This Hibbard boy didn't weight over no or 115

pounds. He is slender and about 5!^ feet tall. I am not

sure how many children Mr. Hibbard has but I think

he has 4. I have not seen Mr. Hibbard working on any

other place than his ranch. I am pretty sure he helped

the neighbors thresh but I wouldn't say for sure.
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R. O. JONES, called as a witness on behalf of defend-

ant, being first duly sworn, testified as follows

:

DIRECT EXAMINATION

BY MR. FREEHAFER:

My name is R. O. Jones and I have known who he was

since 1926 and have been acquainted with him personal-

ly while he lived on the ranch at Weiser since 1931. I

live about a quarter of a mile south-west from that ranch.

He lives on the county road and I live on East Commer-

cial Street in Weiser. The ranch consists of some 20 odd

acres and is mostly in hay and pasture. I think about half

of it is in hay and not quite half in pasture, there is some

waste land and some little grain land. I helped him

put up hay there in 1931 and have cleaned ditches for

him. Mr. Hibbard did raking, stacking and pitching in

the hay work. When I went there to work the hay

was mowed. He raked it and his boy and I shocked it.

In hauling we put the boy on the wagon and Hibbard

and I pitched the hay on and I pitched it ofif and Mr.

Hibbard stacked it. In the afternoon the boy got sick

and layed off. I pitched the hay on and we hauled it

to the stack and pitched it of? and Hibbard stacked it.

I was engaged on this job about 2)/^ days. As I remem-

ber it, Mr. Hibbard worked all of the time. We started

in at 7 in the morning and quit at 6 in the evening. I

boarded with Mr. Hibbard during the time. If Mr.

Hibbard layed down to rest during the regular working

hours, I don't remember about it and I don't remember
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ever seeing him vomiting after his meals. If he did I

might have forgotten. I worked for him cleaning the

ditches in the year 193 1 for the biggest part of a day

as I remember but Hibbard did not work with me and

I don't recall that I saw him vomit. Mr. Hibbard had a

team of horses and about 3 cows and the family took care

of the cows. I never saw Mr. Hibbard doing any par-

ticular work with the animals more than driving the

team and I have seen him irrigating the hay.

CROSS EXAMINATION

BY MR. WORTHWINE:

At that time the Hibbard boy was about 12 and he

was a frail, pale boy. When we were working in the

hay he got overheated or something and got sick but he

and I shocked the hay. After the boy went to the house,

Hibbard and I pitched on the wagon and then I got on

the wagon and went to the stack and pitched it off. When
I worked about % of a day cleaning ditch Mr. Hibbard

was sitting on the bank watching me. Most of that

Hibbard ranch has alkali. The house isn't very good,

the barn is old and doesn't amount to much and the

place is mostly alkali. I think Mr. Hibbard appeared

then just as he does now, thin and tall and stooped over.

HARVEY SWEET, called as a witness on behalf of

the defendant and having been duly sworn testified as

follows

:
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DIRECT EXAMINATION
BY MR. FREEHAFER:
My name is Harvey Sweet and I live at Weiser, Idaho.

I have been acquainted with the plaintiff, Mr. Hibbard,

about 7 years and I think he has lived on that little farm

near Weiser about 6 years. I live up the road about 40

rods from his place and have lived there 5 years this

fall. I can see Mr. Hibbard's place from where I live.

It contains about 28 or 30 acres. There is a little patch

of alfalfa, a little bit of grain once in a while, and a gar-

den. I have seen Mr. Hibbard probably 2 or 3 times

a week during the last 5 years. Sometimes, of course,

he is gone. I have seen Mr. Hibbard working at driving

the derrick, mowing hay, irrigating hay, and I think he

shocks hay once in a while. I have seen him in the gar-

den with a hoe as I go by once in a while. He has 3 or

4 cows and a team and I have seen him milking the cows

but have never been in his house. I worked with him a

little bit. I think it was in 1930 that he helped me to

thresh. He helped me 3 or 4 hours and I helped him the

same day. He helped to pitch bundles from the stack

to the machine. It was a short job—took 2 or 3 hours.

I think the machine stopped 2 or 3 times during that

period. My job there was sewing sacks. When we

threshed for him he practically didn't do anything, just

looked after the work. I never ate at his house nor stayed

at his house and I never saw him vomit at the time we

worked together. Also, he hired me to cut his grain

with a binder this year. He does not have a binder.
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CROSS EXAMINATION

BY MR. WORTHWINE:

I would say that through the years I have known him,

Mr. Hibbard appeared about the same as he does now.

I have a 1 60 acre ranch near Hibbard's ranch and he was

helping me thresh and there were 3 or 4 or 5 pitching

bundles to the thresher ofiF the stack.

P. J. Germon, called as a witness on behalf of the de-

fendant, being duly sworn, testified as follows:

DIRECT EXAMINATION

BY MR. FREEHAFER:

My name is P. J. Germon and I am a physician and

surgeon by profession and have practiced my profession

since 191 8 in California, Nevada and Idaho.

"MR. WORTHWINE: I will admit that the doctor

is qualified as a physician and surgeon."

At the present I am located at the Veterans' Adminis-

tration, Boise, Idaho, and do the X-ray and I am assist-

ant surgeon and have been there 4^^ years. I am ac-

quainted with the plaintiff, Mr. Hibbard and first saw

him as shown by the records. The paper which you have

handed to me marked defendant's exhibit No. 21, dated

July 22, 1 93 1, is a 2545 report of physical examination

of Calvin Hibbard of Weiser, Idaho. This examination

was made at the Veterans' Bureau, Boise, Idaho, and I

did only the X-ray portion and this was for the purpose

of determining the condition of the stomach and the gas-
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tro-intestinal tract. The examination is done in steps.

First the patient is given a late supper the night before

so that the stomach will be empty. This is a G-I series.

The person is given barium meal, barium and butter-

milk equivalent to a little over a pint. It is shaken up

in one of these mixers the same as an ice cream mixer,

and we follow that barium going down to the stomach

to see if there is any obstruction down to the stomach, and

then to get an outline of the stomach for any ulcer or

cancer, and immediately after the man is put on a hori-

zontal table and two pictures are taken, and then we take

another about an hour later, and then we take another

one, a fourth one, about another hour later, and then we

close the series for the forenoon, and in the afternoon,

six hours after the meal is taken, we take a large plate

14 X 17 to detect if there is any residue left in the stom-

ach, and to see if the patient is passing the barium to the

gastro-intestinal tract. I took the X-ray pictures. I be-

lieve there were two 10 x 12, two 8 x 10 and two 14 x 17.

These will show the size of the stomach and its location

with reference to other organs. You cannot take a

proper picture of the stomach and use water instead of

buttermilk with the barium meal. Barium is not soluble

in water, it would not hold up. I took part in the diag-

nosis following the examination. Refreshing my mem-

ory from the examination, my findings and diagnosis

as a result of that examination are as follows

:

The fluoroscope showed the oesophagus normal; a

long, large atonic fish-hook stomach showing a large in-
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dentation on greater curvature, probably due to pressure

from colon. The cap forms and empties readily through

a narrow channel. The barium meal casts a shadow over

the small tract. The first plates confirm fluoroscopy. Six

hours : there is a large residue in the stomach. The larger

part of the small tract is emptied, excepting ileum which

is low in the pelvis. The caecum, ascending and greater

part of transverse fairly well filled and segmentation.

The hepatic flexure is at right crest. No appendix noted.

Twenty-four hours: stomach and small tract empty. The

caecum, ascending and transverse fairly well filled.

There is no barium in sigmoid. A fairly large mass in

rectum. Appendix not visualized. Fluoroscopy at this

time shows tract freely movable. Impression: Pyloric

stenosis, visceroptosis, colitis; recommend further study

of stomach under X-ray. From that examination no

gastric ulcer nor ulcer of the stomach was found.

25 were ad-(Defendant's exhibits Nos. 23, 24 and

mitted in evidence without objection.)

DR. GERMON: Exhibit No. 24 is the first X-ray

plate ; No. 23 is an hour after and No. 25 is the six hour

plate. Exhibit No. 24, the X-ray shows the spine is

seen over here, this white shadow is representing the bar-

ium meal, the outline of the stomach proper. The sto-

mach is elongated. It is what we call the fish-hook

type. We have two types of stomach, what we call the

"cow's horn," and the "fish-hook" type, and this is the

fish-hook type stomach. This bowel here, the large
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bowel pressing against the wall of the stomach makes]

this identation on the lesser curvature, and the greater

curvature and the small tract appears normal. No gas-

tric ulcer is represented on that plate. Defendant's ex-

hibit No. 23 shows the same dilation, the same condition,

the same tract as defendant's exhibit No. 24 and shows

the barium substance. Otherwise it is identical with

Exhibit No. 24 and does not show the presence of a

stomach ulcer, either active or scarred. Defendant's ex-

hibit No. 25, the X-ray shows this is the spine (indi-

cating), the white shadow, and this is the outline of the

stomach (indicating), which gradually is emptying, al-

though there is a residue at the pyloric end of the stom-

ach, the rest of the small tract, except the terminal por-

tion here of the ileum which is down in the pelvis, and

this shows no abnormality, except the residue in the py-

loric end of the stomach. This plate shows there is no

ulcer there except possibly some scarred tissue. Nature

makes a bridge between the two points there and raises

a scar. Once you have a scar in the stomach or wherever

it might be. The X-ray indicates that there is scar tissue at

the pylorus. It indicates that there is a possibility there

has been a stomach ulcer there but none at the present

time. The stomach is of the fish-hook type and is nat-

urally lower than it would be if it were the cow's horn

type. A man of this type, a tall slender man, it is slightly

lower than normal, but it is within the normal position.

It is not unusual in tall, thin men. We have found them

two inches below the sacrum which is lower than this
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and I would say that his stomach is in normal position

for a man of his type. It is fairly good sized but not

abnormal. In a tall slender man we find a stomach of

the fish-hook type, and it drops to the left side and

comes back this way (indicating), and contrary to that

in a man of my type that holds the stomach in a trans-

verse position. It is like this (indicating), just the shape

of a horn. That is where it gets its name, and it points

this way (indicating). Usually they are located under

the ribs and contrary to a slender individual. He has

what is called the fish-hook type, dropping down, and I

have seen them down two inches below the sacrum here,

which would be fully two inches below the one repre-

sented here. The fact that a man has what is termed a

fish-hook type stomach does not indicate that he has

stomach trouble. It is natural just like a man with a nar-

row face is contrary to a man with what we term a

full moon type.

THE COURT: Do we understand, Doctor, that from

the examination made and disclosed by these reports you

made a part of it, and that your diagnosis was or was

not that time suffering from ulcers of the stomach .i^

A. He was not, yes, that is right.

Q. Was he suffering from ulcers of the stomach or

any stomach condition .^^

A. We gave him a visceroptosis, slight, stenosis, py-

loric, moderate, cause undetermined, and also that the

stomach, the organ, was slightly dropped from the nor-
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mal position. I think it was slight or moderate,—any-

way, we gave him the benefit also having that, and a

transverse colon, but there was no ulcer, not in the stom-

ach.

THE COURT: What, generally, caused that lower-

ing of the stomach.'' Is that a natural condition.''

A. No, in a type of individual of this kind it is not

unusual. A man of this type, tall and slender, has a ten-

dency to have a lower stomach, and I think that is true

in Idaho, more true in Idaho, more so in Idaho and the

State of Utah. The patients there from this territory

have a tendency to have a lower stomach than others.

Q. Is that what the physician had reference to when

he said the stomach was low.f*

A. Yes, that is right.

Q. Now, I call your attention to exhibit No. 21, to

the third finding, referring to the bottom, near the bot-

tom of the page, will you explain each of these three.''

A. Colitis, spastic, slight. That is an inflammation

of the colon. "Itis"—means inflammation. It is tonsil

or what the organ is. There is an inflammation of the

colon, which means,—or is colitis. Spastic, we would

call that chronic constipation, an irrigation of the big

bowel. The musculature of the intestine has a tendency

to try and assist nature. Where the individual is lazy

the colon is trying to push instead of being,

—
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Q. —well, Doctor, is that any indication of gastric

ulcer?

A. No, sir, a man who has constipation has spastic

colitis.

Q. Now, taking the second one, stenosis?

A. Yes, stenosis, pyloric, moderate, stenosis meaning

the closing of any opening, anything which blocks up

a passage which is known to be there. When we have a

stenosis of the stomach or the heart, or any organ, we

have a constriction of that organ, and we call it stenosis.

Q. Where was this stenosis?

A. The pyloric of the stomach, or bowels, the muscu-

lature which connects the small gut with the stomach

itself. That is the opposite end to the cardiac end. That

is the pylorus.

Q. Is that any indication of stomach or gastric ulcer?

A. Yes, and no.

Q. Will you please explain that. Doctor?

A. There is a possible chance there that at some time

or other that ulcer healed up by some process. I men-

tioned a scar tissue. That scar contracting and healed

and shut the opening of the pylorus at that portion. There

is a chance.

Q. Was there any evidence from the examination, or

from that picture, of a gastric ulcer at the pylorus?
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A. At the time of the examination there is no evidence

of any ulcer, but there is a small residue, as I showed, at

the pyloric end.

Q. Now, taking the other item, visceroptosis?

A. Visceroptosis, viscer means the organ and optosis

means dropping down. Naturally a part of the treatment

would be to try and hold that in position.

Q. What is the treatment.?

A. It is just a part of the treatment; it is not the only

treatment.

Defendant's exhibit No. 27 for identification handed

to me is a 2545 examination report, a physical examina-

tion of the plaintiflF, Alvin Hibbard, made at Boise, Ida-

ho on January 25, 1931 and my name is signed to that

exhibit. I made the physical examination and also took

the X -ray. These X-rays, exhibits 26, 27, 28, 29 and

30, were taken by me and used in connection with the

examination which is reported here as the examination

at Boise, Idaho, on January 30, 1931. Looking at the

X-ray plate, defendant's exhibit No. 27, there is nothing

in the plate that indicates the presence of an active gas-

tric ulcer nor that indicates a gastric ulcer at any previous

time. It shows the position of the stomach with refer-

ence to the other organs and it seems to be slightly lower

than the previous ones. It is probably an inch and a

quarter from the point indicated and the stomach is

possibly slightly larger than it should be for a man of
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Mr. Hibbard's type. X-ray plate, defendant's exhibit

No. 28, shows the stomach emptying and somewhat

smaller than the previous picture. The barium is pass-

ing into the small intestine and there is no indication of

any pathology. There is not a great deal of dropping

of the stomach nor of unusual size. They are within the

normal position and size. It does not show any activity

of a stomach ulcer at the present time and there is no

evidence showing any perforation of the gut or stomach.

The other exhibit, No. 26, shows no evidence of an ulcer

but it shows a residue which might be due to a slight

dropping of the stomach or a slight scarring of the py-

loric end. The 24 hour plate shows a narrow opening.

It is slightly abnormal, causing a slight stasity which

might be caused by constriction but does not necessarily

have anything to do with ulcers. The X-ray plate, de-

fendant's exhibit No. 35, shows the same picture as the

other series but taken at the Veterans' Bureau March 8,

1933 and is a picture of the stomach of the plaintiff and

it shows practically the same condition as the other pic-

tures. The outline is smooth and regular. There is a

little more barium in the stomach and it is a little bit

lower than the previous exposure shows, it is slightly

lower than normal. I would say an inch lower. This

would cause a disturbance by interfering with the empty-

ing of the stomach but would not be any indication of

ulcer of the stomach. There is no evidence of any ulcer

of either of the curvatures. Defendant's exhibit 34, the

X-ray taken at the same time, shows a peristalsis of the
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stomach, that is, it is working and trying to push the

barium into the small tract. You can see the white

streaks going through. The outline of the lesser curve

and the greater curve are smooth and regular.

Q. Doctor, you may continue with the reading of the

X-ray plates.

A. Exhibit No. 33 is taken three hours, practically the

same thing is shown here, except the stomach is more

empty than the previous picture; otherwise it is identi-

cal, it is just the same. This is Exhibit No. 36, and it is

a six-hour plate on March 8th, 1933. It does not show

much difference. We have the six-hour picture with this

residue here, because the stomach is low down in the

pelvis. The small intestine is practically empty except

in this portion over here (indicating), and at this time

the appendix shows up. Otherwise the transverse colon

shows a slight stasity. This is the twenty-four plate, with

some residue in here (indicating) ; otherwise the same

stasity and the same information is gathered from this

plate.

Q. The last four were based upon the examination

of 1933.?

A. Yes, March 8th and 9th, 1933.

Q. Do any of these plates show any gastric ulcer.?

A. There is no evidence in any of these plates of gas-

tric ulcer.
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Q. The examination of January 25th, 1931, ending

on the date of March 4th, 1931, shows the following find-

ings.

MR. FREEHAFER: Now, I will read from this

exhibit: "Medical: A well developed and undernourish-

ed white male, of 41 years of age. Is 70 inches tall, and

weighs 125 pounds. Usual weight 135 pounds. Appears

ill, but not acutely. Head: Scalp shows slight alopecia.

Hair: Dark brown. Eyes: Pupils equal. React to light

and accommodation. Nose: Normal. Teeth: See dental

report. Tonsils, normal. Thyroid, normal. No enlarge-

ment. Neck: There is a scar 7 cm. long, 5 cm. wide on

the left side of neck, perpendicular, inferior border of

left inf. Mandible, non-sympt. Another scar, remains

of trachiotomy, adhered to under structures. Chest : Neg-

ative. No pulmonary disease found. Heart, normal. No
thrills or murmurs. Abdomen, flat. There is a muscular

rigidity of left rectus muscle and tenderness on pressure

over left upper quadrant. No mass palpable. Liver

and spleen, O. K. Inguinal rings, O. K. Genitalia:

Varicocele left side, slight. Rectal, normal. Skin: See

scars under neck, also two small scars on left thigh. Re-

flexes: Knee jerks present and active; Romberg, nega-

tive. Bones and joints : History of fracture of left mandi-

ble, non-symptomatic. Extremeties, normal. No his-

tory of G-U trouble. Nocturnia, one. History of consti-

pation with mucus discharge. Diagnosis: stenosis, py-

loric, moderate. Colitis, spastic, slight. Visceroptosis,

slight. Cicatrices, neck, jaw, left thigh, varicocele, left,
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slight." And this discharge examination was given:

"Patient thinks he is able to go home, has been in hos-

pital since 1-25-3 1. Admitted for gastritis, chronic, which

was not concurred in by examining physician. Was
given diagnosis of stenosis, pyloric, moderate. Viscerop-

tosis, slight; colitis, spastic, mild; stasis, iliac, moderate.

Cicatrix, neck, jaw and left thigh, nonsymptomatic

;

varicocele, left, slight. Treatment consisted of Tr. bella-

donna and soda bicarbonate. Condition much improv-

ed, gain in weight over ten pounds; bowels regular. In-

structed regarding medication and diet. Discharged as

maximum benefit 3-4-31."

Q. Now, Doctor, with that in mind which I have

read, your findings and the diagnosis made in your ex-

amination, what would you say as to whether or not there

were any gastric ulcers at the time or during the period

of the examination of January to March, 1931.

A. There was no evidence of gastric ulcer. I did

not find any stomach ulcer. Having in mind the ex-

amination I made of the plaintifiF and my observations

of his throwing up here in the court room, I wouldn't

call that vomiting. I have seen him here and there has

been no vomiting. I would call that a regurgitation of

fluid. Vomiting brings forward some food if it is after

a meal. This man has not brought forward any food

at all. The cause of this would be nerves and any reflex

action and this regurgitation would not necessarily in-

dicate stomach ulcers.
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There are two ways to treat stomach ulcers, medicine

and surgery. We do not use the surgery until we have

to, when there is an indication that we have to do it for

the saving of a life or curing the condition, but usually

we give the man a rest and a sippy diet. I have made a

diagnosis of several hundred cases of stomach ulcer but

have not treated so very many. We usually get good

results from medication and a large percentage of cases

get well. If you have a hemorrhage and a perforation

there is nothing to do but get into the abdomen and

remove the part that is affected and close up the wound.

You can take a part of the stomach and do a posterior

gastrectomy and fasten the wall, that is, bring up the

small intestine and hook them together. You make an

incision about one and one-fourth inches long and then

let the food go through and the patient usually heals up.

The ulcer usually heals. I have operated on a fairly

good many cases of stomach ulcer and they usually get

well. From my examination and the X-rays of this

man's stomach, I don't think I would recommend an

operation. I am not satisfied that he needs an operation.

If the stenosis became bad enough so that he couldn't

pass any food, we would go down and operate on the

pyloric end, and do a posterior hook-up to eliminate

the trouble.

Q. In cases of active ulcer of the stomach there would

be blood, would there not.''

A. These are surface marks, or sores, and with irrita-

tion naturally it will bleed. We have three ways to

find out just where it is. First we can use the string
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test. We take a piece in the night of string about the

size of a thread, and they swallow that, and in the morn-

ing we pull the string and we find the spot on the thread

and we mark that, and measuring the distance from the

mouth to the spot on the string we know exactly where

it is, and then there is the microscopic examination of the

stool to see if there is any blood.

Q. You have looked over these findings and diag-

noses on the examinations of 1931, 1930 and 1933, have

you found any indication of any blood in any of these

examinations?

A. No history of blood in any report there.

Q. And what would you say as to the probability of

blood in connection with an ulcer, if there has been an

ulcer there since 19 19.

A. Usually when it lasts as long as this is supposed

to have lasted, you would have blood. You can't have a

raw sore exposed without blood showing up at some

time.

Q. In case it should be determined by any other doc-

tor that this plaintiff has ulcers of the stomach at the

present, would you advise an operation.''

A. Yes, if the food won't go through the man is

going to starve, and you can't do anything but make a

posterior gastrectomy to let the food go into the small

gut instead of through and over the area that is affected.
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Q. I will give you the legal definition now, Doctor,

of total and permanent disability. Total disability is any

impairment of mind or body which renders it impossible

for the disabled person to follow continuously any sub-

stantially gainful occupation; and total disability shall

be deemed to be permanent whenever it is founded upon

conditions which render it reasonably certain that it will

continue throughout the life of the person suffering from

it. Now, with that in view, and having in mind also the

examination you made in 1930, as shown here, and the

further fact of active labor on the part of this man fronj

1923 to 1929, a period of about sixty-three months, in

which it is shown that his average earnings was $91.75

per month during that period, have you an opinion. Doc-

tor, as to whether this plaintiff was totally and perma-

nently disabled during that period of about five years .^

A. Yes, I have.

Q. What is that opinion.?

A. That he was not totally and permanently disabled.

Q. That is based upon my question as to your ex-

amination, and the industrial history.?

A. Yes.

Q. Now, Doctor, having the same definition in mind

of total and permanent disability, and from your exami-

nation in 1 93 1, have you an opinion as to whether or

not this plaintiff was totally and permanently disabled

at the time of this examination.?
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A He was not.

Q. Have you an opinion?

A. Yes, I have.

Q. What is that opinion.^

A. That he was not totally and permanently disabled.

Q. At that time.?

A. No, he was not.

Q. Having in mind, Doctor, your examination of

1933, and the X-rays taken at that time, and also with

the defintion of total and permanent disability in mind,

have you an opinion as to whether this plaintiff was to-

tally and permanently disabled in 1933?

A. He was not totally and permanendy disabled in

1933-

CROSS EXAMINATION

BY MR. WORTHWINE:
I have witnessed this regurgitation on the part of the

plaintiff twice, once today and once yesterday. I sup-

pose it is a coming up of the stomach contents. A man
does not feel so very bad after it happens. I have done

it possibly a dozen times. There is a reason for it. A
free hypochloric condition is a condition of the stomach

and the normal is about 60. Hypochloric means less

than normal, a lack of hydrochloric acid in the stomach.

At the time of the examination Mr. Hibbard did not

have any hyperacidity and he did not have hyperchlor-
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hydria. An excess of free hydro chloric acid is in theory

the cause of ulcers but in fact not. It is a powerful acid.

If you put a piece of meat into it, it would eat it up

slowly, the same as digestion, and where there is an ex-

cess of hydrochloric acid it tends to eat up the sub-

stance. I have been with the Veterans' Bureau jYi

years and I have had the surgeon's duty there during all

of that time.

Q. Showing you, Doctor, Exhibit No. 38, that con-

tains a general outline of the human body, does it not?

A. Yes, generally, it does. Graphically speaking, it

does.

Q. And it contains an outline of the stomach here

(indicating).'^

A. Yes.

MR. WORTHWINE: We offer in evidence this ex-

hibit for the purpose of illustration.

MR. CASTERLIN: For the purpose of illustration,

we have no objection.

THE COURT: Very well. It may be admitted.

You may proceed.

Q. Does Exhibit No. 38 display here in the left hand

corner the location of the stomach (indicating), right

here. Doctor .^^

A. As I said previously, graphically it does. Of course

no two individuals are alike, and this is for the average

person.
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Q. These are intestines below the stomach here (in-

dicating)?

A. Yes.

Q. On this exhibit they are shown?

A. Yes.

Q. And this is the spleen, referring to another por-

tion here, it is to the left of the stomach?

A. It is not necessarily, normally it would be here, be-

low here, back of the stomach ; it moves.

Q. Do you have any idea where it is with reference

to Mr. Hibbard's stomach?

A. No, I haven't examined him at all for that.

Q. Well, at the times you did?

A. Well, I would say it was in the normal position.

It had to be above the stomach, because the stomach

was low.

Q. Where was the pancreas?

A. The pancreas is right across the abdomen.

Q. And where do you think it is in Mr. Hibbard?

A. It is in the normal position, or it was at that time.

Q. In this exhibit all of the intestines are below the

stomach?

A. In this exhibit.

Q. In Mr. Hibbard's case, are any above the stomach ?
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A. Yes, around, and above, behind, and sideways,

like everybody else.

Ulcers might cause adhesions and these adhesions

might be adhesions to any organ or organs. If there is any

adhesion of the stomach which causes any tension it

would show on the X-ray by binding or pulling the wall

of the stomach toward the organ that it is adhering to.

It would never press inward. If a man's stomach was

dropped down through the intestines you would not

necessarily expect the intestines to press inward on it be-

cause the stomach is the same consistency. It is nothing

but a dilation of the gastro-intestinal tract. If there is

pressure either way there would be some pathology and

that means disease. A stomach with an indentation does

not necessarily make pathology. It might be gas that

depressed it and this gas moves as everything else in the

gastro-intestinal tract. If the stomach was bent down

by the intestines so as to cause an indentation I would

expect some pathology and it would show up in the X-

ray.

Q. You have gone over these plates, and in every sin-

gle one. Doctor, in every picture where you took the

upper part of the stomach it shows an indentation about

one and one-half inches long, and about a half inch

deep.?

A. Not all of them.

Q. Take this one, 24, 1 will ask you if there is an in-

dentation above the bottom of the stomach there .^^ How
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far above the lower part of the stomach is it that the in-

dentation began?

A. Probably,—about four inches,—about three and

a half or four inches.

Q. How far until you come to the upper portion?

A. An inch and three-quarters about.

Q. And how far in from the outer edge of the stom-

ach as outlined by the barium meal ?

A. About a half inch to three quarters.

Q. You say that is caused by the intestines?

A. Yes, I think that is a shadow of a part of the colon.

Q. And that means that his colon is above the pyloric

opening of the stomach?

A. The shadow of the opening of the pylorus is not

seen in this.

Q. How far above the cap is it?

A. The cap is right there (indicating), on the level

with the lower fourth lumbar vertebra.

Q. And the food comes down to the top here (in-

dicating)?

A. To the cardiac end of the stomach.

Q. And it goes down here (indicating)?

A. Yes.

Q. And out through the pylorus which is the open-

ing of the stomach?
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A. Yes, the exit end.

Q. And it has to go through that transverse colon?

A. Not yet. It has about twenty-five feet of guts to

go through.

Q. And it is up here, some of that tv^^enty-five ittx}

A. All mixed up in here (indicating).

Q. According to this, Doctor, how far above the bot-

tom part of the stomach is that part,—that transverse part

of the colon .f^

A. In here, about seven and a half inches. You are

beginning with a mass of substance which is heavy, and

going through here (indicating). Suppose he had been

given this barium, you would not have here that top

of the picture as it is shown.

Q. Would it make any difference as to where that

transverse colon was?

A. Whether he had meat to eat, or barium meal?

No, it would not make any difference. It would be in

the general location. It moves about. You don't know

whether it would be there the next picture, or not.

Q. Take Exhibit No. 23, show us where the colon

is in that. Does it show exactly the same on that part as

exhibit No. 24?

A. Practically the same location. There is not much

difference.

Q. The same indentation in that side of the stomach?
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A. Yes.

Q. And Exhibit No. 27, Doctor, let's see that. There

isn't as much barium there .f'

A. More barium, you have two indentations on this.

Q. You have one above hercf^

A. You have two. This one is a peristoHc wave (in-

dicating)

Q. That shows the transverse colon .^^ After the bar-

ium, I will ask you if that shows, or any of them show the

left side of the stomach.?

A. It is cut off here (indicating).

Q. Have you any other picture where the left side

of the stomach was taken when the stomach was filled

barium .f^

A. Yes, I have exhibit No. 35 which shows no in-

dentation.

Q. What about this one here (indicating) ?

A. No, there is a peristolic wave.

Q. Have you any others?

A. Yes, here is one. It don't show anything.

Q. This other picture was taken when?

A. It was taken immediately after the ingestion of the

meal. There is one. No. 34, taken within a minute

from the time of the other one. We have two inden-

tations at this time, on exhibit 34.

I
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Q. The left side of the stomach was cut off?

A. The stomach moved that way.

Q. Does the X-ray show all of the stomach in ex-

hibit No. 34.''

A. No, the lower part of the cardiac end and the

greater curvature is cut off.

Q. The ulcer shows a roughness, does it not, Doctor.''

A. No, it does not show a roughness ; it shows a niche.

Q. What it that, Doctor .f'

A. Well, calling this the lesser curvature, or the top

of the stomach, there is a wave here (indicating), a sort

of a mountain-like or a dome-like showing, and that

portion of the wall, it shows there is less and less re-

sistence, and that is what we call a niche.

MR. WORTHWINE: Now, gentlemen of the jury

I will read from Exhibit No. 21, which has been offered

here and gives the diagnosis of hyperchlorhydria, moder-

ate. That is on the back of the exhibit.

It usually takes the stomach of a laboring man from 5

to 6 hours to empty, depending on the type of material

that is ingested and a barium meal should empty in that

time. When a picture of the stomach shows the retention

of some substance there is stenosis or relaxation of the

greater curve and defendant's exhibits Nos. 25, 26 and

27 show a retention in the bottom part of plaintiff's

stomach which might be caused by an old scarred tissue
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that closed the opening of the duodenum and there is a

hump to go over. This indicates something. If you

have a hole in a straight end like this and then a low

place you would have a little puddle in the low place.

This shows in one plate of the three series and it should

be out in six hours. Peristolsis is a wave undulation

caused by muscular contraction and when the opening

is stopped and a hard place to go over it places more

work on the muscles. Nature tries to force the contents

out but the more you work a muscle the stronger it

should be. Visceroptosis is a prolapsis or a dropping of

the stomach. Colitis, spastic, is distinguished or differ-

entiated by the location of the stagnation. The two places

for this would be the pyloric end and the part where the

big intestine unites with the small, but that is not un-

usual. The pyloric is that part of the stomach which

unites with the small intestine. The pyloric stenosis is

in the first three feet starting from the back of the mouth.

Colitis is an inflammation of the colon and the stasis

is the beginning of the colon, the terminal portion of

the illium. According to the diagnosis from the exam-

ination, we have stenosis pyloric, visceroptosis, colitis and

illiac stasis and in another we have hyperchlorhydria.

On the total acid of the stomach, anything above 80 is

abnormal. On this diagnosis it shows free hydrochloric

60 and total acidity 62. I would not give him hyper-

chlorhydria. I don't know the cause of the stenosis. It

may have been caused by an ulcer. Cholecystitis is an

inflammation of the gall bladder and causes vomiting.
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He did not have that trouble that I know of. I could

classify vomiting in almost any disease. In vomiting

some patients suffer from inflammation of the gall blad-

der and some do not. In the early days doctors might

not distinguish between cholecystitis and ulcers but the

symptoms are entirely different but they might overlap

one another.

I am acquainted with the works of Donaldson Balfour.

He performs operations for stomach ulcers at Mayo's

and is one of the good ones and I recognize him as one

of the authorities. Referring to the paragraph wherein

he speaks of about 13% in a series of 500 cases where the

patient obtained permanent relief from the operation,

I will say that is a possibility but I would disagree with

what he says when he goes on to tell about the failure of

a large number and states that the average age was 36.58.

He is a splendid man but you are only showing from

one man. We have no proof that Balfour made 400

operations. We do not know that.

It is possible to have adhesions in ulcer cases, inflam-

mation of the gastro-intestinal tract may cause adhesions

but I do not recall any adhesions of the pancreas. Ad-
hesions to the liver have been known and I have heard

of adhesions to a part of the intestines. I am familiar

with Nelson's Loose Leaf. It is an English work and

is recognized as an authority by some. I am not familiar

with his article on duodenal ulcers in Volume V. I use

Tice. There is a possibility of the growing together of

some content or part of the bowel. They may adhere to

any part, the pancreas or the colon.
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REDIRECT EXAMINATION

BY MR. FREEHAFER:

I don't know what you call up hill in the intestinal

tract which is coiled around and which is the normal

contour of the intestine. The contents of the intestine are

pushed along by the musculature of the bowels and physi-

cal exercise will help in keeping the movement of the

bowels going. The musculature does not push anything

out of the stomach. That just churns it up and the thing

that opens up the pyloric or safety valve is the acid. When
it is high enough it opens that and then it shuts again.

The food is retained in the stomach until the proper

amount of acid is mixed and then it moves into the bowel

and the muscle has nothing to do with it.

The fact that one of the examinations showed that

during hospitalization the plaintiff gained lo pounds in

weight proved that he had improved. One of the meth-

ods of correcting the defect in visceroptosis is to dilate

the whole organ. A fat man does not have that disease.

His stomach is under his ribs. In the tall slender man

it is hanging down.

RECROSS EXAMINATION

BY MR. WORTHWINE:

I don't know how many times Mr. Hlibbard has been

at the hospital. I think he was there in 1933. The im-

provement that was shown was in the hospitalization in

March, 1931, at the time of his discharge. It does not
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show that he received the maximum benefit. The pa-

tient's statement here is that he is able to go home and

has been in the hospital since January 25, 1931. It must

have been at his request that he went home. The num-

ber of that exhibit is 37 and this improvement that was

shown was in 1931.

DR. JOHN K. STEWART, called as a witness on

behalf of the Government, being first duly sworn, tes-

tified as follows : (By deposition)

DIRECT EXAMINATION

READ BY MR. FREEHAFER:

My name is John K. Stewart and I am a physician and

surgeon by occupation and I am located at Port Or-

chard, Washington. I was educated at Hanemann Col-

lege, Chicago, Illinois. I have been in the general prac-

tice of medicine about 25 years now, 24 years in this state.

In 1923 I was located at Newcastle, Washington and at

that time was connected with the Pacific Coast Coal

Company. I was required to give the employees of that

company a physical examination before they were ac-

cepted as employees. I gave all their employees a physi-

cal examination in certain classification but I do not recall

any of them at this time. There must have been a hun-

dred or two hundred that I examined. The exhibit No.

I which you have shown me purported to be the exami-

nation of E. C. Hibbard is ended with my signature and

the facts and figures on that exihbit were put on there by

me. Everything on that report is correct as I found it.
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That is all I can tell. I am going by my signature. His

general physicial condition in 1923, from that record,

was good.

(At this time said exhibit No. i was read into the rec-

ord as follows:)

"Name, E. C. Hibbard; date, August 15, 1923; date

of birth, November 2, 1889; married. Height, 70 inches;

weight, 135 pounds; nationality, American; former dis-

eases or operations: Typhoid, removal of shrapnel out

of neck. Color of hair: brown. Color of eyes: brown.

Former occupation: locomotive engineer. Examination:

Skin and general appearance good; posture, erect; head

and neck, normal; glands, normal; eyes,—conjunctiva,

normal. Vision, right 20-30, left 20-30, range right,

good for distance; left, good for distance; color percep-

tion, good; ears, discharge, right: no; left, no; hearing,

right, whisper 30 feet; left, whisper 30 feet. Nose and

throat; throat, mucus patches, none; diseased tonsils,

none. Chest: Girth of chest, inspiration, 37; expiration

33 Yi ; lungs, tuberculosis, incipient, no," and these are

left blank, and I will read where there are answers given

to the questions: "Heart, normal, irregularity, normal;

scars, none; hernia, no; inguinal rings, yes, enlonged;

hemorrhoids, no. Genito-urinary-gonorrhea, no; syphi-

lis, none apparent ; varicocele, left. Extremities, impaired

function, no. Physical defects of extremities, no. Vari-

cose veins, no. Disposition of case: Physical condition

good." And that is signed "John K. Stewart, Examin-

ing Physician."
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CROSS EXAMINATION

READ BY MR. WORTHWINE:

I went up to Newcastle about the first of July, 1923.

All I know about Hibbard is what is on that report. I

can't remember one of those people. It was 12 years"

ago and I have examined thousands of men in my time.

I gave him the regular examination as pertained to his

general physical condition. That is quite complete as

I recollect, to see if he had hernia, hemorrhoids or any-

thing that would incapacitate him for performing the

duties required by the company. That is about the usual

industrial physical examination. Enlargement of the in-

guinal rings would be taken into consideration with her-

nia. If he had been wearing any brace or anything it

would be so stated but I don't remember anything about

him. It took me about 15 or 20 minutes to examine a

man and make the record. It is not as rigid as an army

examination. We don't have to strip them and exercise

them. Apparently, if a man doesn't complain of any-

thing and we don't notice anything, we would testify his

physical condition was good. We would examine to see

if there was any trouble with the vital organs, liver, ap-

pendix, the heart and the lungs. We would examine

him by palpation and pressure. If he did not complain of

any pain on deep pressure we would not examine him

any further. As a man would take a deep breath I would

press over the belly wall and he probably would complain

before I got through with him if he had any trouble
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there. I examined his chest by stethoscope and by palpa-

tion and percussion, and we examined his eyes from a

card we used. We examined his hearing by holding a

watch and covering his eyes to see how far he could hear

the tick of the watch. I measured him and weighed him

and the examination took about 15 or 20 minutes.

DR. G. E. RIGGS, witness called on behalf of the

Government, being first duly sworn, testified as follows:

(By deposition)

DIRECT EXAMINATION

READ BY MR. FREEHAFER:

My name is G. E. Riggs, and I am a physician and sur-

geon. I graduated from the Medical Department of the

University of Oregon in 191 1.

(Dr. Riggs' qualifications as orthopedic surgeon ad-

mitted)

I am the chief of the surgical service of the United

States Veterans' Administration at Memphis, Tennessee.

I was connected with the United States Veterans' Hos-

pital at Boise, Idaho, from 1929 to 1932 and I specialized

in orthopedics and surgery. While I was connected with

the Veterans' Hospital at Boise, Idaho I made an exami-

nation of that veteran in July 1930. I made the surgical 1

and orthopedic examination at that time and I also com-^
pleted the examination in regard to the abdominal con-

dition that he complained of in view of the fact that it A
was a question whether it was a physical condition or
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not. By referring to the report of the physical examina-

tion, refreshing my memory from it, I find he complain-

ed of vomiting nearly every day after meals and com-

plained of pain in his stomach. He made no complaint

of any joint trouble. Also, he complained of having been

hit by shrapnel w^hile in service. In this examination he

was stripped, as usual for such an examination, and ex-

amined generally and especially in regard to his scars

and to the complaint he made of his stomach condition.

The scars were all healed, there was a definite scar in

the area of the left lower jaw which was non-adherent

and was not sensitive to pressure. Also there was a scar

over the trachea, just below the Adam's apple, which was

adherent and slightly sensitive to pressure but showed

no evidence of ulceration but did show that it wasn't com-

pletely healed. There was another irregular scar on the

left thigh, small and non-symptomatic. Regarding the

stomach trouble, the man was a tall aesthetic type of

build. There was a dropping of the stomach contents

and this was confirmed by the X-ray and is what is re-

ferred to as visceroptosis. He was given a stomach analysis

which showed a slight increase in the acid of the stom-

ach but from an X-ray there was no evidence of ulcers

of the stomach. The diagnosis of stenosis was in all

probability due to the dropping of the lower contents of

the abdomen which had a slight drag on the outlet.

There was no disease found of the left hip, from which

he complained, and motion was free and normal in the

hip joint. He made no special complaint of arthritis to
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me and the only bony condition that was wrong was the

injury to the left jaw bone which had healed. The ja\y

bone was moving freely and its alignment was normal.

Q. As stated before, Doctor, there is attached to this

medical report a medical and industrial history which is

signed by the plaintiflf in which he states that after dis-

charge he worked as a locomotive engineer for a period

of six months at a wage of five dollars a day, and then

he worked in a grocery store for two years at a salary and

was the owner of the store; then he went to Seattle,

Washington, where he worked for a mining company for

a period of over a year at a salary of four dollars a day

;

he came back to Weiser, Idaho, to follow train work,

but he had to quit because of disability. He has not

worked for the past two years, but that he owns a chicken

ranch and does his own work there. Having in mind

that industrial history, Doctor, and having examined this

report of examination which you made of him in July,

1930, and knowing the case like you do, I will ask you

to state whether or not in your opinion,—your profession-

al opinion, when you examined this man in July of 1930,

was this Veteran suffering from any impairment of mind

or body which would render it impossible for him to fol-

low any substantially gainful occupation with reasonable

regularity .f^

A. In my opinion this man, in the condition in which

I found him in 1930, could have followed any light work

or any type of clerical or office work for which he was

qualified.
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CROSS EXAMINATION

READ BY MR. WORTHWINE:

I found a definite pathology of the stomach, that he

had coUtis, stenosis, visceroptosis and hyperchlorhydria.

MR. CASTERLIN: I am now reading defendant's

exhibit No. 20. It is dated June the 22nd, 1928, and

under the heading, "Present Complaint: On admission

pain in upper abdomen ; vomiting ; bloating ; feeling like

a mass in the epigastrium; drawing in scar of neck;

numbness left jaw. On discharge the same as admis-

sion." Height, 70 inches; weight, 127 pounds; normal

weight, 135 pounds; lowest weight, 124 pounds. Did

you weigh claimant .^^ Yes. Sputum, negative. Medical:

Well developed and undernourished male, white, age

38. Scalp and skin, joints and venereal history negative.

Chest : Some cough, most marked in morning. No night

sweats or hemoptysis. Some dyspnoea. Has dizzy spells.

Is about twenty-five pounds under weight. G.-I. : Appe-

tite good. On eating very little, is satisfied, has distress.

Starts from immediately after eating to three or four

hours after meals. Frequent vomiting after meals. Dis-

tress is relieved by use of soda. Describes pain as gnaw-

ing. G.-U. : History of passing blood in urine recently.

Recommend G. A. and G. I., also urine study. C. L. M."

And then under the G. I. series: "Fluoro: large stomach,

four inches below crests; cap forms rapidly emptying

posteriorally. Plate: Large stomach, mostly to left; well

outlined, four inches below crests; no cap noted; evi-
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dence of barium in small tract. Second picture : Dropped

stomach with evidence of marked peristalsis ; no cap not-

ed; same barium noted in small tract. Six-hour plate:

Large residue in stomach; some barium in small tract;

caecum, and ascending colon, large, well filled. Trans-

verse, well filled and low in pelvis ; spleenic flexure, nor-

mal: descending colon empty. Twenty-four hour plate:

Small tract empty ; caecum and ascending colon well fill-

ed ; transverse moderately well filled, except that last half

shows peristaltic waves, with collections of barium.

Spleenic, two inches above crests; descending takes

course inward within one inch of spines and drops down-

ward ; is well filled. Sigmoid and rectum empty. Twen-

ty-four hour fluoroscope : Shows some barium in terminal

ileum. Tract freely moveable. General diagnosis:

Stenosis, pyloric; visceroptosis. Varicocole, left. Cica-

trix, neck, adherent, jaw. Cicatrix, jaw, period. Absence

of teeth.

DR. C. T. SMITH, a witness called on behalf of the

defendant, being first duly sworn, testified as follows:

(By deposition)

DIRECT EXAMINATION

READ BY MR. FREEHAFER:

My name is C. T. Smith and I am Chief Medical Of-

ficer, Veterans' Administration, Portland, Oregon. I

graduated from Northwestern University, Chicago, Il-

linois, in 191 1 and I am licensed to practice in Illinois,

Washington, Utah and Idaho. For a few years I spe-
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cialized in orthopedics and surgery. I have been con-

nected with the Veterans' Administration since Febru-

ary 1922 and the last 10 years my work has been all ad-

ministrative. In 1923 I was located at the District Of-

fice, United States Veterans' Bureau, Seattle, Washing-

ton. Regarding the reported medical examination of

Calvin Hibbard which you called to my attention, I will

say that that is my signature and the date of the exami-

nation was February 21, 1923. The examination was

made by a board of three of which I was one. I do not

remember the man at all. It was a general examination

made by three medical officers but it was a complete phy-

sical examination, including laboratory. X-ray and spe-

cial examination by an eye, ear, nose and throat specialist.

He was given a diagnosis of hernia, inguinal, indirect,

incomplete, bi-lateral. Wound, gunshot, face and left

thigh. Varicocele, large, left. Cicatrix scar on neck

from a trachectomy, scar of the face and left thigh,

hyperemia of the vocal chords, adhesions, peritoneal,

with stasis.

Q. Doctor, from this examination and from the diag-

nosis was there anything to show that the plaintiff was

suffering from any impairment of mind or body at the

time of the examination, which would render it impossi-

ble for him to follow continuously a substantially gainful

occupation.^

A. No.

Q. Doctor, from this examination was this plaintiff

suffering from arthritis at the time of his examination?
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A. There was no evidence of arthritis at the time. The
extremities were marked normal, except for the scars

noted above.

CROSS EXAMINATION
READ BY MR. WORTHWINE:
The examination referred to in September, 1923, took

place in the office of the Veterans' Bureau at Seattle,

Washington and this examination was signed by all

three of the examiners. His chief complaint was of his

stomach, attacks of gas distress, that is why he was given

an X-ray. The gastric analysis showing combined 18

degrees is a normal gastric analysis. He was given a

physical examination and general X-ray examination

for the purpose of ascertaining whether there were ulcers^

of the stomach. His only complaint was constant gas

pains and tenderness to pressure in the epigastric region,

that a lump forms above the umbilicus. There was no

evidence of epigastric hernia, no masses, no rigidity at

that time. X-rays might or might not show ulcers of the

stomach or intestines. The X-ray is very positive if it

shows an ulcer and will show in a large majority of

cases any defect in the stomach. That and the general

examination will give the clinical findings of gastric ul-

cers, which this man does not have, high acidity, vomit-

ing and blood in the stool. He has no complaint of high

acidity, vomiting, or blood in the stool and the gastric

analysis was perfectly normal. He did not give any his-

tory of vomiting continuously. He made no complaint of

distended stomach and the report does not show and we
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did not find any colitis. I would say it is not possible that

colitis or ulcers were present and the three doctors were

not able to find them, with a normal gastric analysis and

normal X-ray. They should show the presence o£ an

ulcer. I took his history from the time of his discharge

up to the time of his examination as he gave it to us and

his complaints at the time we examined him. He gave a

history of being in the hospital in France, following dis-

charge was hospitalized at Holy Cross, Salt Lake, Utah,

for stomach trouble, in hospital 1 8 days, said he had been

in hospital continuously for his stomach. That was all

we have in the report of his hospitalization in Salt Lake

City. The scar on his neck and face was from a gun shot

wound and a trachectomy, an incision made soon after

the injury. Apparently he was having difficulty in

breathing. The gun shot wound produced oedema of the

throat. The scar on the left thigh indicates there was a

gun shot wound, as he stated, received at the same time

as the shot in the face. I do not recall whether or not

we had his war record there at the time we examined

him. When I made the statement that he was not suf-

fering from any disability of mind or body that would

show him permanently disabled at the time I examined

him. We usually have the complete war record in front

of us. The report here does not show whether or not

Mr. Hibbard was discharged from the service on a Sur-

geon's Certificate of Disability. There was no evidence

of arthritis at the time of the examination but there is

no X-ray picture of the left hip. An X-ray is not the
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only way we can find out about a condition of arthritis.

If such a condition exists, cUnical symptoms are first

found and then referred to the X-ray. He made no

complaint of his hip and the extremities and joints were

normal. There was no occasion for an X-ray. When a

patient comes in for a complete physical examination it

is the usual practice to enquire what his symptoms and

complaints are. He made no complaint about hips,

joints or anything else, so naturally he wasn't referred

for X-ray. At the time of the examination there is noth-

ing to show here that there was an A. G. O. record.

Pyloric stenosis is a narrowing down of the opening

out of the stomach into the duodenum and visceroptosis

is a dropping of the bowels and the stomach. It is pos-

sible that ulcers of the stomach or intestines may have

been present and quiescent or healed at the time he was

examined and we never found them.

REDIRECT EXAMINATION

READ BY MR. FREEHAFER:

When we made this examination the X-ray shows

there were some adhesions around the hepatic flexure

with stasis and a dropping down of the bowels. Ordi-

narily this is of no serious moment at all. It occasion-

ally causes gas pockets to form because the bowels are

bound down by adhesions and there is more or less pain

until they move on. As far as being a disabling condi-

tion, ordinarily it is not. If the examination report does

not show ulcers present in the stomach, and there were
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ulcers present, they could not have been of a serious na-

ture. If they were healed at that time the symptoms

would be practically gone.

RECROSS EXAMINATION

READ BY MR. WORTHWINE:

Our report indicates that barium was found in the in-

testines but that would not interfere with our findings as

to a sour stomach condition. The gastric analysis is

taken before the X-ray is taken. The stomach analysis

is never taken after the barium meal is given.

MR. CASTERLIN: This is defendant's exhibit No.

40, being a report of the physical examination, dated Oc-

tober 30th, 1923, by Doctor C. T. Smith, and the diag-

nosis given here, "Hernia, inguinal, indirect, incomplete,

bi-lateral. Gunshot wound, face and left thigh. Varico-

cele, large, left. Cicatrix, neck, trachectomy, face and

left thigh. Hyperaemic vocal chords. Adhesions, peri-

toneal, with stasis. Prognosis: Permanent for 3130 and

0285, remainder favorable with treatment."

CALVIN HIBBARD, recalled as a witness on his own

behalf, in rebuttal testified as follows

:

DIRECT EXAMINATION

BY MR. WORTHWINE:
I was present when the deposition of the doctor from

Newcastle was read and I remember that examination

by the doctor. It was at the time I was seeking employ-

ment from the coal company. There was no real physical
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tests made. They tested my eyes and put the stethoscope

on my chest. They did not take of? any of my clothing

except my coat. Regarding the dairy which I operate,

I never had over four milk cows on the farm at any time.

My wife, my boy and I did the milking and I never

milked all four of those cows. I have two cows giving

milk now. I have sold some little of the cream, about

$1.00 a week. That has been the highest income from

the cows.

(Both sides rest.)

MR. CASTERLIN: Comes now the defendant at the

close of all of the evidence submitted in this case on the

part of the plaintiff and the defendant, both parties hav-

ing rested, and moves the Court for an order directing the

jury to bring in a verdict in this action against the plain-

tiff and in favor of the defendant, upon the ground and

for the reason that the evidence in this case wholly fails

to establish that the plaintiff was totally and permanent-

ly, or permanently or totally disabled, during the effective

dates of the war risk insurance policy on which this ac-

tion is predicated, or at any time whatever; for the fur-

ther reason that the evidence in this case conclusively

shows that the plaintiff continuously followed a substan-

tially gainful occupation from March 25th, 1919, to Jan-

uary, 1929.

THE COURT: The motion is denied.

MR. CASTERLIN: May we have an exception,

please.?
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THE COURT: Yes.

(Whereupon the matter was argued to the jury by

counsel for the respective parties, after which the fol-

lowing instructions were by the Court given to the jury
:

)

INSTRUCTIONS TO JURY

THE COURT: Gentlemen of the jury, it has been

explained to you during the course of these trials before

that this is an action brought by the plaintiff against the

United States upon a cause of action set forth in the com-

plaint, and in which the plaintiff seeks to recover upon

a policy of war risk insurance issued to him for the sum

ot I57.50 per month. There appears in the complamt
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The suit is based upon the policy of war risk insurance

authorized to be issued under a provision of the United

States Statutes, in which it is provided that in order to

give to every commissioned officer and enUsted man
when employed in active service under the War Depart-

ment or Navy Department protection for himself and

his dependents, the United States upon application to

the Bureau shall grant United States Government life in-

surance against the death or total and permanent disa-

bility of any such person. The insurance, in case of total

and permanent disability, is payable to the insured per-

son, and in case of death to his estate or beneficiary nam-

ed in the policy.

And now, permanent and total disability is: Any im-

pairment of mind or body which renders it impossible

for the disabled person to follow continuously any sub-

stantially gainful occupation is total disability. Total

disability shall be deemed to be permanent whenever it

is founded upon conditions which render it reasonably

certain that it will continue throughout the life of the

person suffering from it.

Before the plaintiff can recover in this case he must

establish to your satisfaction by a preponderance of evi-

dence that he was totally and permanently disabled on or

before the policy expired, on midnight of April 30th,

1 919, and when I say he must show that he was totally

and permanently disabled, it does not mean an absolute

incapacity to do any work at all, but there must be some
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impairment of capacity as to render it impossible for the

insured to follow continuously some substantially gain-

ful occupation, and this must occur during the life of

the contract of insurance.

War risk insurance is not a gratuity, but an agreement

by the Government under certain conditions to pay the

insured certain sums per month if he became permanent-

ly and totally disabled while the contract of insurance

is in force. The burden is on the one suing on such a

contract to show that he was in fact permanently and

totally disabled at some time before the contract of in-

surance lapsed, and while it was in full force and

efifect.

Total and permanent incapacity on the part of the

plaintiff to follow his pre-war occupation is not sufficient

to mature his insurance. Mere reduction in earning ca-

pacity below the average is not sufficient to mature the

contract. To mature the contract of insurance the earn-

ing capacity must be reduced by the injury or disease

complained of to the point where it is not substantially

gainful, and must, of course, be the result of permanent

disability ; that is, the disabilities must be based upon con-

ditions which render it reasonably certain that they will

continue throughout the plaintiff's life.

If the plaintiflf worked from time to time at different

employment and at a gainful wage, you may take that

fact into consideration in determining whether he had

the physical ability to follow a gainful occupation. It is
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incumbent upon him to establish by a fair preponderance

of the evidence that during the periods he was not em-

ployed his physical condition was such that he could

not be employed continuously in any gainful occupation.

The mere showing that he was not employed during

certain periods of time is not in itself proof that he was

permanently and totally disabled.

Even if you believe from the evidence that before mid-

night on April 30th, 19 19, and while the policy was in

force and effect the plaintiflF became totally disabled as

defined in these instructions, and even if you believe that

it reasonably appears as of that time that he would prob-

ably continue to be so totally disabled throughout the

balance of his life, yet, if from the evidence you find that

at any time after midnight of April 30th, 19 19, the con-

dition of total disability did not exist, then you must find

for the defendant. In other words, even if one does dur-

ing the life of the policy reach a condition of disability

which appears to be total and permanent within the defi-

nition I have given you, and afterwards, and after the

policy has lapsed, it appears that he was restored to a

physical condition which was either not total disability,

or, if total disability was not permanent disability within

the definitions I have given you, he is not entitled to

recover.

The mere fact, if you find it is a fact from the evidence

in this case, that the plaintiff may have been suffering

at the time his policy lapsed with a disease or disability
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that subsequently resulted in a permanent and total dis-

ability, does not entitle him to recover in this action, as

the plaintiff must establish permanent and total disability

prior to the lapse of the policy for non-payment of prem-

iums. The right to recover depends on the time that

permanent and total disability occurred, not when the

disease or disability began. One may have a disease or

disability which may ultimately result in permanent and

total disability, but until he reaches a stage in that disease

or disability after which in effect he is unable to follow

continuously a substantially gainful occupation, he is not

permanently and totally disabled within the meaning

of the policy, and unless he reaches a stage in the disease

or disability which causes him to be physically unable

to follow continuously a substantially gainful occupa-

tion before the lapse of the policy for non-payment of

premiums, he is not entitled to recover.

The mere fact that the plaintiff may have served in

the military forces of the United States during the World

War, or that he may have suffered injuries or disease

while in the service, or while the policy of insurance was

in force and effect, is not in itself sufficient to justify a

verdict in his favor, unless he became totally and per-

manently disabled during the life of the policy of insur-

ance; nor is it sufficient that you may believe him now

to be, or that subsequent to April 30th, 19 19, he became

permanently and totally disabled as a result of either such

service, injuries or disease, or otherwise. Before you can

return a verdict in his favor vou must find from the
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evidence, and not from any sympathy for his condition,

his service, or his sufferings, either now or at any other

time, that he had on or before midnight of the 30th day

of April, 191 9, and while the policy was in force and

efifect, reached a stage of disability after which he was

and continued to be, and now is, unable to follow con-

tinuously a substantially gainful occupation.

I think I should say to you further that so far as the

expert testimony given by the doctor witnesses is con-

cerned, in response to hypothetical questions, you will

consider that and treat it in the same manner as you

would treat any of the other testimony in the case.

The simple fact that it was oflfered by experts does not

compel you to take the testimony in preference to any

other, but you should give the testimony of the expert

witnesses the same right, the same consideration, every-

thing else being equal, as that of any other witness. The

value of an expert opinion depends not only upon the

qualification and experience of the witness, but upon the

facts which he takes into consideration, and upon which

he bases his opinion. If the facts assumed and which are

made the basis of the opinion are not established by the

proof, then the opinion would have no basis upon which

to rest, and would be of no value, and in weighing such

opinion the jury must look to see whether the facts as-

sumed are established by the proof or not, and you can-

not take the facts assumed by the witness to be true sim-

ply because they are so assumed, but you will look to the

proof to determine whether they are proved or not.
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If you are satisfied from all of the evidence that the

plaintiff became totally and permanently disabled, as de-

fined in these instructions, and while his policy was in

full force and effect, it was not necessary for him to make

any further payments as premiums after so becoming to-

tally and permanently disabled. I will say to you further

that the plaintiff did not pay any premiums upon his war

risk insurance policy in the sum of $10,000 applied for

subsequent to the month of March, 19 19, and that the

policy lapsed on midnight of April the 30th, 191 9, the

month of April being a grace period, and it was not there-

after in force or effect, unless he had at some time prior

thereto, and while the said policy was in force and effect,

become totally and permanently disabled.

In passing upon the issues in this case the burden is

upon him who asserts the existence of a fact to establish

it, and in a civil case of this character, to establish it by

a preponderance of the evidence, and the burden, there-

fore, is upon the plaintiff in the first instance to show by

a preponderance of the evidence the cause of action set

forth in his complaint. A preponderance of evidence does

not necessarily mean the greater number of witnesses. It

means the greater weight of the testimony or the evi-

dence before you taken as a whole. This is the primary

meaning of preponderance, and is the meaning as ac-

cepted in the law.

In this Court it is necessary that all jurors concur in

finding a verdict, even in a case of this kind. Two forms
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of verdict have been prepared, one of which you will use

in case you find for the defendant. No blank has been

left in that, and all you will have to do is to have your

foreman sign it. In case you find for the plaintiff you

will use the other form, in which you will find a blank

for the insertion of the date on which the plaintiff be-

came totally and permanently disabled.

You may retire with the bailiff.

(Title of Court and Cause)

MINUTES OF THE COURT SEPTEMBER 28, 1934

The defendant asked for and was granted sixty days

in which to prepare and file a Bill of Exceptions.

(Title of Court and Cause.)

ORDER EXTENDING TIME FOR FILING BILL

OF EXCEPTIONS AND EXTENDING TERM

Filed Nov. 24, 1934.

Upon application of counsel for the defendant, and

good cause shown,

IT IS ORDERED that the defendant have to and

including the 27th day of December, A. D., 1934, in

which to prepare, serve, and file Bill of Exceptions in the

above entitled cause, and
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IT IS FURTHER ORDERED that the September

term, 1934, of this court be, and the same hereby is, ex-

tended for a period of 62 days from this date for all

purposes in respect to the preparing, submitting, lodging

and settlement of said Bill of Exceptions.

DATED at Coeur d'Alene, Idaho, this 24th day of

November, A. D., 1934.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

ORDER EXTENDING TIME FOR FILING BILL

OF EXCEPTIONS AND EXTENDING TERM

Filed Dec. 27, 1934.

Upon application of counsel for the defendant, and

good cause shown,

IT IS ORDERED that the defendant have to and in-

cluding the I St day of February, A. D., 1935, in which

to prepare, serve, and file Bill of Exceptions in the above

entitled cause, and

IT IS FURTHER ORDERED that the September

term, 1934, of this court be, and the same hereby is,

extended for a period of 60 days from this date for all

purposes in respect to the preparing, submitting, lodging

and settlement of said Bill of Exceptions.
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Dated at Boise, Idaho, this 27th day of December, A.

D, 1934.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause)

ORDER EXTENDING TIME FOR FILING BILL

OF EXCEPTIONS AND EXTENDING TERM

Filed Jan. 18, 1935.

Upon application of counsel for the defendant, and

good cause shown,

IT IS ORDERED that the defendant have to and in-

cluding the 15th day of February, A. D., 1935, in which

to prepare, serve, and file Bill of Exceptions in the above

entitled cause, and

IT IS FURTHER ORDERED that the September

term, 1934, of this court be, and the same hereby is, ex-

tended for a period of 63 days from this date for all pur-

poses in respect to the preparing, submitting, lodging

and settlement of said Bill of Exceptions.

Dated at Boise, Idaho, this i8th day of January, A.

D. 1935.

CHARLES C. CAVANAH.
District Judge.
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(Title of Court and Cause.

)

ORDER EXTENDING TIME FOR FILING BILL

OF EXCEPTIONS

Filed Feb. 14, 1935.

Upon application of counsel for the defendant, and

good cause shown,

IT IS ORDERED that the defendant have to and in-

cluding the 22nd day of March, A. D., 1935, in which

to prepare, serve, and file Bill of Exceptions in the above

entitled cause.

Dated at Boise, Idaho, this 14th day of February, A.

D. 1935.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

ORDER EXTENDING TIME FOR FILING BILL

OF EXCEPTIONS AND EXTENDING TERM
Filed March 20, 1935.

Upon application of counsel for the defendant, and

good cause shown,

IT I S ORDERED that the defendant have to and ia-

cluding the ist day of April, A. D. 1935, in which to

prepare, serve, and file Bill of Exceptions in the above

entitled cause, and
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IT IS FURTHER ORDERED that the September

term, 1934, of this court be, and the same hereby is, ex-

tended to the 15th day of May, 1935, for all purposes in

respect to the preparing, submitting, lodging and settl(V

ment of said Bill of Exceptions.

DATED at Pocatello, Idaho, this 20 day of March,

A. D. 1935.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

ORDER EXTENDING TIME FOR FILING BILL

OF EXCEPTIONS AND EXTENDING TERM

Filed March 30, 1935.

Upon application of counsel for the defendant and

good cause shown,

IT IS ORDERED that the defendant have to and in-

cluding the first day of May, A. D. 1935, in which to

prepare, serve, lodge, settle and file Bill of Exceptions

in the above entitled cause, and

IT IS FURTHER ORDERED that the October term

1934 of this court be, and the same hereby is, extended

to the first day of June 1935, for all purposes in respect

to the preparing, submitting, lodging and settlement

of said Bill of Exceptions.



Calvin Hibbard 233

DATED at Boise, Idaho, this 30th day of March, A.

D., 1935.

CHARLES C. CAVANAH.
District Judge.

(Title of Court and Cause)

SUGGESTION OF DEATH OF PLAINTIFF AND
APPLICATION FOR SUBSTITUTION OF

PARTY PLAINTIFF

Filed Dec. 19, 1934.

COME NOW, John A. Carver, United States Attor-

ney for the District of Idaho, and A. L. Freehafer, At-

torney, Department of Justice, and show to this Court

that judgment on the verdict of the jury in favor of said

plaintiff, Calvin Hibbard, w^as duly entered and filed^

herein on the 6th day of October, 1934; that on or about

the 25th day of October, 1934, the said plaintiff, Calvin

Hibbard, died at the Veterans' Administration Facility at

Salt Lake City, Utah ; that at the time of the death of the

said plaintiff, no action had been taken by either plain-

tiff or defendant in the matter of an appeal from said

judgment to the United States Circuit Court of Appeals

for the Ninth Circuit; that defendant desires to take an

appeal from said judgment to said Circuit Court of Ap-

peals and is preparing the necessary papers incident to

such appeal and desires this Court to designate the per-
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son upon whom Citation on Appeal and copies of pa-

pers incident to said appeal may be served.

Your applicants further show that the following nam-

ed persons are the successors in interest and the heirs at

law, and the only heirs at law, and the only successors in

interest, of the said plaintiff, Calvin Hibbard, now de-

ceased, to wit: Isabella Amelia Hibbard, widow of said

deceased plaintiff and who was living with him as his

wife at the time of his death ; also the following named

minor children of said deceased plaintiff and his said

wife: Calvin Elmer Hibbard, son, aged fifteen years;

Helen Amelia Hibbard, daughter, aged thirteen years;

and Pheby Clarice Hibbard, daughter, aged six years.

That the said plaintiff, Calvin Hibbard, died intestate

and no proceedings have been had or instituted for the

administration of his estate, nor for the appointment of

a personal representative of the said Calvin Hibbard, de-

ceased, upon whom Citation on Appeal may be served

or service of papers of appeal may be made.

WHEREFORE, your applicants pray that the said

Isabella Amelia Hibbard, widow of the said plaintiff,

Calvin Hibbard, now deceased, and who is designated as

beneficiary under the War Risk Insurance contract upon

which the said judgment entered in this case is based,

and whose name appears in the application for insurance

made by the said Calvin Hibbard, now deceased, dated

May 14, 191 8, as Millie Amelia Hibbard, wife, but who

is one and the same person as the said Isabella Amelia
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Hibbard, widow above named, may be named by the

Court as the person who in her own right and as natural

guardian of the said minor children, Calvin Elmer Hib-

bard, Helen Amelia Hibbard, and Pheby Clarice Hib-

bard, may be served and may accept service for herself

and for said minor children, of Citation on Appeal, and

any papers or copies of papers incident to appeal by the

defendant in said action.

DATED this i8th day of December, 1934.

J. A. CARVER,

United States Attorney

for the District of Idaho.

A. L. FREEHAFER,

Attorney, Department of Justice.

(Title of Court and Cause)

ORDER

Filed Dec. 26, 1934.

The said plaintiff, Calvin Hibbard, having died in-

testate subsequent to the entry of judgment on the verdict

of the jury in his favor, filed October 6, 1934, and before

the filing of a petition for appeal by defendant, and no

administrator of his estate, or other personal representa-

tive having been appointed, this matter is before the

Court on defendant's Suggestion of the Death of said
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plaintiff and its application for the substitution of the

heirs at law of said deceased plaintiff, as parties plaintiff

herein, in the place and stead of the said deceased plain-

tiff, there being present J. A. Carver, United States At-

torney for the District of Idaho, by Frank Griffin, As-

sistant United States Attorney for the District of Idaho,

and A. L. Freehafer, Attorney, Department of Justice;

also Oscar W. Worthwine of Hawley & Worthwine, who

were attorneys for the said Calvin Hibbard, now de-

ceased, in the trial of said cause in this Court;

The Court having read and considered the allegations

of defendant set out in said Suggestion of Death of plain-

tifT and application for substitution of parties plaintiff,

and having heard and considered the representations and

statements of said attorneys and the citation of rules and

authorities submitted by them, finds that the said plain-

tiff, Calvin Hibbard, died intestate on the 25th day of

October, 1934, and that no administrator of his estate or

other personal representative has been appointed, and

that the following named persons are the successors in

interest, and the only successors in interest, and the heirs

at law, and all the heirs at law, of the said Calvin Hib-

bard, now deceased, to wit, Isabella Amelia Hibbard,

widow of said deceased plaintiff, and Calvin Elmer Hib-

bard, aged fifteen years, Helen Amelia Hibbard, aged

thirteen years, and Pheby Clarice Hibbard, aged six

years, children of said deceased plaintiff, and that they

should be substituted as parties plaintiff herein in the

place and stead of the said plaintiff, Calvin Hibbard, now

deceased

;
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IT I S THEREFORE ORDERED that Mrs. Isabella

Amelia Hibbard, widow of said deceased plaintiff, and

Calvin Elmer Hibbard, Helen Amelia Hibbard, and

Pheby Clarice Hibbard, children of said deceased plain-

tiff be, and they are hereby substituted as parties plaintiff

herein, in the place and stead of the said plaintiff, Calvin

Hibbard, now deceased, and that any further proceedings

in this action be had in their names as plaintiffs herein.

DATED this 26th day of December, 1934.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.

)

PETITION FOR APPOINTMENT
OF GUARDIAN AD LITEM

Filed Mar. 6, 1935.

TO THE HONORABLE CHARLES C. CAVANAH,
JUDGE OF THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF IDAHO:

The petition of the United States of America, the

above named defendant, respectfully shows

:

L

That judgment on the verdict of the jury in favor of

the above named Calvin Hibbard, now deceased, and the

original plaintiff in said action, was duly entered and
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filed in this court on the 6th day of October, 1934; that

on or about the 25th day of October, 1934, the said Cal-

vin Hibbard died, and at the date of his death no action

had been taken in the matter of an appeal from said judg-

ment to the United States Circuit Court of Appeals for

the Ninth District; that defendant, desiring to appeal

from said judgment, on the 19th day of December, 1934,

filed in this court its petition suggesting the death of

said plaintiff, Calvin Hibbard, and showing that said

Isabella Amelia Hibbard, widow of said decedent, and

the following named minor children of said decedent,

—Calvin Elmer Hibbard, a son aged fifteen years, Helen

Amelia Hibbard, a daughter aged thirteen years, and

Pheby Clarice Hibbard, a daughter aged six years,

—

were the successors in interest and all the successors in

interest and the heirs at law and all the heirs at law of

the said decedent, and that said widow is the benefi-

ciary named in the War Risk Insurance policy of said

decedent which is sued upon in this action, also that no

administrator or executor of the estate of said decedent

and no personal representative of said decedent had been

appointed or named, and prayed that said widow and

minor children should be substituted as plaintiffs in this

action in the place and stead of said deceased plaintiff.

That on the 26th day of December, 1934, said petition

was heard in open court, there being present }. A. Car-

ver, United States Attorney for the District of Idaho, by

Frank Griffin, Assistant United States Attorney for the

District of Idaho, and A. L. Freehafer, Attorney, De-
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partment of Justice, also Oscar W. Worthwine of Haw-
ley and Worthwine, who were attorneys for the said

Calvin Hibbard, now deceased, in the trial of this cause

in this court, and on said last mentioned date, pursuant

to the showing made by the defendant at said hearing,

the court found that the said original plaintiff, Calvin

Hibbard, died intestate on the 25th day of October,

1934; that no administrator of his estate or other per-

sonal representative had been appointed and that said

Isabella Amelia Hibbard, widow, and Calvin Elmer

Hibbard, aged fifteen years, Helen Amelia Hibbard,

aged thirteen years, and Pheby Clarice Hibbard, aged

six years, are the only succesors in interest, and the heirs

at law and all the heirs at law of said original plaintiff,

Calvin Hibbard, now deceased, and that they should be

substituted as parties plaintiff herein in the place and

stead of the said plaintiff, Calvin Hibbard, now deceased

;

and thereupon an order was made and entered substi-

tuting said widow and minor children as parties plaintiff

in this action in the place and stead of the said plaintiff,

Calvin Hibbard, now deceased, and also ordering that

any further proceedings in this action be had in their

names as plaintiffs herein.

II.

That petition for appeal by defendant was filed and

allowed by this court on January 5, 1935, and citation

on appeal was issued on the same date, and the return

of the United States Marshal on said citation on appeal

shows as follows:
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"RETURN ON SERVICE OF WRIT

No. 1692

United States of America )

) ss.

District of Idaho )

(Filed Jan. 9, 1935)

"I hereby certify and return that I served the annexed

Citation on Appeal with copy of Petition for Appeal,

Order for Appeal & Assignment of Errors on the there-

in-named Isabella Amelia Hibbard, Calvin Elmer Hib-

bard, Helen Amelia Hibbard, and Pheby Clarice Hib-

bard by handing to and leaving a true and correct copy

thereof with them at Weiser and Payette in said District

on the 8th day of January, A. D. 1935.

George A. Meffan, U. S. Marshal.

By John H. Glenn, Deputy."

Thereafter on February 14, 1935, an amended citation

on appeal was filed and the return of the United States

Marshal filed herein on February 18, 1935, shows service

of said citation on appeal on said substituted plaintiffs

as follows:

"RETURN ON SERVICE OF WRIT

United States of America )

) ss.

District of Idaho )

"I hereby certify and return that I served the annexed

Amended Citation on Appeal on the therein named Is-
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abella Amelia Hibbard, a widow, Calvin Elmer Hibbard,

Helen Amelia Hibbard and Pheby Clarice Hibbard, by

handing to and leaving with them, and with each of

them personally, a true and correct copy thereof, at Wei-

ser, Idaho in said district on the i6th day of February,

A. D. 1935.

"Also, at the same time and place, I handed to and

left with each of the above named persons personally,

a true and correct copy of each of the following named

and designated papers all entitled in the same court and

case No. 1692 as said Amended Citation on Appeal, to-

wit: Suggestion of Death of PlaintiflF and an Applica-

tion for the Substitution of Party PlaintiflF, filed in said

Court on December 19, 1934; Order Substituting Party

Plaintiff, filed in said Court on December 26, 1934; Pe-

tition for Appeal, filed in Said Court January 5, 1935;

Assignment of Errors, filed in said Court January 5,

1935; Order Allowing Appeal, filed in said Court Janu-

ary 5, 1935; and Praecipe for Transcript of Record, filed

in said Court January 5, 1935.

GEORGE A. MEFFAN,
U. S. Marshal

By John H. Glenn

Deputy."

III.

That said Calvin Elmer Hibbard, Helen Amelia Hib-

bard and Pheby Clarice Hibbard so substituted as plain-
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tiflFs herein are infants aged fifteen, thirteen and six years

respectively.

IV.

That more than fifteen days have elapsed since the

service of said Amended Citation on Appeal was made

on the said minor substituted plaintiffs, and no guar-

dian ad litem has yet been appointed for such infants, or

applied for by them or either of them by any person on

behalf of them or either of them.

V.

That Oscar W. Worthwine of Haw^ley and Worth-

wine, attorneys of Boise, Idaho, who was the attorney

for the said Calvin Hibbard, now deceased, and who

was plaintiff in the trial of said cause in this court, is a

proper and suitable person to be appointed guardian

ad litem for said substituted minor plaintiffs.

WHEREFORE, petitioner prays that Oscar W.

Worthwine may be appointed guardian ad litem for

said infant substituted plaintiffs, and for each of them,

to appear in their behalf and represent said infants in

any further proceedings in this action.

Dated this 6th day of March, A. D. 1935.

J. A. CARVER,
United States Attorney

for the District of Idaho.

E. H. CASTERLIN,
Assistant United States At-

torney for the District of

Idaho.
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A. L. FREEHAFER,

Attorney for the

Department of Justice.

UNITED STATES OF AMERICA, )

) SS.

District of Idaho, )

E. H. CasterHn, being first duly sworn, on oath de-

poses and says: That he is Assistant United States At-

torney for the District of Idaho and one of the attorneys

for the defendant in the above entitled cause; that he

makes this verification as such Assistant United States

Attorney for and on behalf of the defendant; that he

has read the foregoing Petition for Appointment of

Guardian Ad Litem, knows the contents thereof and

believes the facts therein stated to be true.

E. H. CASTERLIN.

SUBSCRIBED AND SWORN TO before me this

6th day of March, A. D. 1935.

W. D. McREYNOLDS,
Clerk of the United States

District Court

By LONA MANSER,
(SEAL) Deputy
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(Title of Court and Cause)

ORDER APPOINTING GUARDIAN AD LITEM

Filed Mar. 6, 1935.

On the motion of defendant in the above-entitled

cause, and on the petition for the appointment of guar-

dian ad litem duly verified this 6th day of March, 1935,

and it appearing to the court that Calvin Elmer Hibbard,

Helen Amelia Hibbard and Pheby Clarice Hibbard, the

above-named plaintiffs, herein are infants, and that Os-

car W. Worthwine is a fit and proper person to be

appointed guardian ad litem for them and each of them,

and that he has no interest in this suit adverse to the

said infants,

IT IS ORDERED, ADJUDGED AND DECREED,
That the said Oscar W. Worthwine be and he hereby

is appointed guardian ad litem for the said Calvin El-

mer Hibbard, Helen Amelia Hibbard and Pheby Clar-

ice Hibbard, and each of them, to represent their interests

and the interests of each of them in this cause and to

act for them and on behalf of them and each of them

in any further proceedings in this cause, and the said

Oscar W. Worthwine is hereby authorized and directed

to appear and so represent said infants in this action.

DATED this 6th day of March, 1935.

CHARLES C. CAVANAH,
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(Title of Court and Cause.)

ACKNOWLEDGMENT OF SERVICE

Filed Mar. 21, 1935.

SERVICE of the foregoing Bill of Exceptions in the

above entitled cause is hereby accepted and receipt of a

copy thereof acknowledged this 21st day of March, A.

D. 1935.

HAWLEY & WORTHWINE,
BY JESS HAWLEY,

Attorneys for Plaintiff.

(Title of Court and Cause.)

ACKNOWLEDGMENT OF SERVICE

Filed April 6, 1935.

SERVICE of the foregoing Bill of Exceptions in the

above entitled cause is hereby accepted and receipt of a

copy thereof acknowledged this 5th day of April, A. D.

1935-

ISABELLA A. HIBBARD,

Widow of Above Named
* '

,- Calvin Hibbard, Deceased.
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(Title of Court and Cause.)

STIPULATION FOR SETTLEMENT OF
BILL OF EXCEPTIONS

The objections to the proposed Bill of Exceptions here-

tofore filed and served herein, by Oscar W. Worthwine,

guardian ad litem for the above named substituted plain-

tiffs, Calvin E, Hibbard, Helen Amelia and Pheby Clar-

ice Hibbard who are minors, filed herein on April i,

1935, having been considered and certain changes there-

in to meet said objections having been made,

—

IT IS HEREBY STIPULATED AND AGREED
that the above and foregoing Bill of Exceptions, which

has been examined by the attorneys of record for the

parties to the above entitled action, may be settled and

allowed as defendant's Bill of Exceptions in the above

entitled cause and that the Court may certify according-

ly-

DATED this 17th day of April, 1935.

OSCAR W. WORTHWINE,

Residence: Boise, Idaho,

Guardian Ad Litem for said

Minors.

J. A. CARVER,

U. S. Attorney

for the District of Idaho.
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E. H. CASTERLIN,

Assistant U. S. Attorney

for the District of Idaho.

FRANK GRIFFIN,

Assistant U. S. Attorney

for the District of Idaho.

A. L. FREEHAFER,

Attorney for the

Dept. of Justice.

(Title of Court and Cause.)

CERTIFICATE OF JUDGE TO BILL OF
EXCEPTIONS

UNITED STATES OF AMERICA, )

DISTRICT OF IDAHO, ) SS.

SOUTHERN DIVISION, )

I, CHARLES C. CAVANAH, United States District

Judge for the District of Idaho, and the Judge before

whom the above entitled action was tried, to-wit: the

cause entitled "Isabella Amelia Hibbard, widow, Cal-

vin Elmer Hibbard, Helen Amelia Hibbard, and Pheby

Clarice Hibbard, being all the successors in interest and

all the heirs at law of plaintifiF, Calvin Hibbard, now de-

ceased, substituted as plaintiffs in place and stead of

said deceased, plaintifFs, v. United States of America,

defendant", which is No. 1692 in the Southern Division

of said District Court,
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DO HEREBY CERTIFY that the matters and pro-

ceedings embodied in the foregoing Bill of Exceptions

are matters and proceedings occurring in said cause and

the same are hereby made a part of the record herein;

that the above and foregoing Bill of Exceptions contains

all the material facts, matters, and proceedings hereto-

fore occurring in said cause and not already a part of the

record therein; that the said Bill of Exceptions contains

all of the evidence, oral and in writing, therein and all

proceedings occurring during the trial of said cause,

and is a true Bill of Exceptions ; that the said Bill of Ex-

ceptions was duly and regularly served and lodged for

settlement within the time allowed therefor, or exten-

sions of that time made during the said time; that said

Bill of Exceptions was served upon Isabella A. Hibbard

on April 5, 1935, and that no amendments thereto were

proposed or filed by the said Isabella A. Hibbard; that

said Bill of Exceptions was, on March 6, 1935, served

upon Oscar W. Worthwine, Esq., guardian ad litem for

Calvin Elmer Hibbard, Helen Amelia Hibbard and

Pheby Clarice Hibbard, the said attorney being a mem-

ber of the firm of Hawley & Worthwine, Attorneys at

Law, who were attorneys of record for the plaintiff, Cal-

vin Hibbard, deceased, and that certain amendments to

said Bill of Exceptions were proposed by the said Oscar

W. Worthwine, who appeared as guardian ad litem for

the said minors for that purpose ; that the said proposed

amendments on behalf of said minors were duly and

regularly agreed to between said Oscar W. Worthwine
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and the attorneys for the defendant and as agreed to are

embodied in the foregoing Bill of Exceptions; that the

said Bill of Exceptions was settled after due and legal

notice of the time for the settlement and certifying the

said Bill of Exceptions was given; that the foregoing

Bill of Exceptions was served, lodged, amended, certi-

fied and filed with the clerk of this court during the trial

term of said court, or the trial term timely and legally

extended for that purpose and during the time allowed

for preparing, serving, and lodging appellant's proposed

Bill of Exceptions, or extensions of said time duly and

timely made.

DATED at Boise, Idaho, this 22nd day of April, 1935.

CHARLES C. CAVANAH,
District Judge.

(Title of Court and Cause.)

ACCEPTANCE OF SERVICE

Filed January 7, 1935.

Service of

ASSIGNMENT OF ERRORS
PETITION FOR APPEAL
ORDER ALLOWING APPEAL
PRAECIPE FOR TRANSCRIPT OF RECORD
CITATION ON APPEAL
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is hereby accepted and receipt of copies thereof acknowl-

edged this 7th day of January, A. D., 1935. This ac-

ceptance is for the undersigned attorneys for themselves

only and not as attorneys for any of the above named

plaintiffs.

HAWLEY & WORTHWINE,
By Oscar W. Worthwine,

Attorneys for Plaintiff,

Residing at Boise, Idaho.

"RETURN ON SERVICE OF WRIT

No. 1692

(Filed Jan. 9, 1935)

United States of America, )

) ss.

District of Idaho, )

"I hereby certify and return that I served the annexed

Citation On Appeal with copy of Petition for Appeal,

Order For Appeal & Assignment of Errors on the there-

in-named Isabella Amelia Hibbard, Calvin Elmer Hib-

bard, Helen Amelia Hibbard, and Pheby Clarice Hib-

bard by handing to and leaving a true and correct copy

thereof with them personally at Weiser and Payette in

said District on the 8th day of January, A. D. 1935.

George A. Meffan, U. S. Marshal.

By John H. Glenn, Deputy."
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(Title of Court and Cause)

AMENDED CITATION ON APPEAL
Filed February 14, 1935.

THE PRESIDENT OF THE UNITED STATES TO
ISABELLA AMELIA HIBBARD, CALVIN EL-

MER HIBBARD, HELEN AMELIA HIBBARD
and to PHEBY CLARICE HIBBARD, GREET-
INGS:

You are hereby cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals for

the Ninth Circuit to be held at the City of San Francisco

in the State of California within thirty days from the

date hereof pursuant to Order Allowing Appeal regular-

ly issued, and which is on file in the office of the Clerk

of the District Court of the United States for the Dis-

trict of Idaho, Southern Division, in action pending in

said court wherein the United States of America is ap-

pellant and Isabella Amelia Hibbard, Calvin Elmer Hib-

bard, Helen Amelia Hibbard and Pheby Clarice Hib-

bard are appellees, they being all the successors in inter-

est and all the heirs at law of Calvin Hibbard now de-

ceased, substituted as plaintiffs in the place and stead of

said deceased, and to show cause, if any there be, why the

judgment and proceedings in said order mentioned

should not be corrected and speedy justice should not

be done to the parties in that behalf.

DATED this 14th day of February, A. D., 1935.

CHARLES C. CAVANAH,
(Seal) District Judge.

ATTEST: W. D. McREYNOLDS, Clerli.
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RETURN ON SERVICE OF WRIT

(Filed February 18, 1935.)

UNITED STATES OF AMERICA, )

) ss.

DISTRICT OF IDAHO, )

I hereby certify and return that I served the annexed

Amended Citation on Appeal on the therein named
Isabella Amelia Hibbard, a widow, Calvin Elmer Hib-

bard, Helen Amelia Hibbard and Pheby Clarice Hib-

bard, by handing to and leaving with them, and with

each of them personally, a true and correct copy thereof,

at Weiser, Idaho in said district on the i6th day of Feb-

ruary, A. D. 1935.

Also, at the same time and place, I handed to and left

with each of the above named persons personally, a true

and correct copy of each of the following named and

designated papers all entitled in the same court and case

No. 1692 as said Amended Citation on Appeal, to-wit:

Suggestion of Death of Plaintiff and an Application for

the Substitution of Party Plaintiff, filed in said Court on

December 19, 1934; Order Substituting Party Plaintiff,

filed in said Court on December 26, 1934; Petition for

Appeal, filed in said Court January 5, 1935; Assignment

of Errors, filed in said Court on January 5, 1935; Order

Allowing Appeal, filed in said Court January 5, 1935;

and Praecipe for Transcript of Record, filed in said Court

January 5, 1935.

GEORGE A. MEFFAN,
U. S. Marshal.

By JOHN H. GLENN,
Deputy.
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(Title of Court and Cause)

AMENDED PRAECIPE FOR TRANSCRIPT
OF RECORD

Filed March 12, 1935.

To the Clerk of the above entitled court:

Please prepare, certify, print, return and transmit to

the Circuit Court of Appeals, Ninth Circuit at San Fran-

cisco, California, transcript of record in the above en-

titled cause, including therein

1

.

Complaint

2. Amended Answer

3. Verdict of Jury

4. Judgment

5. Petition for Appeal

6. Assignment of Errors

7. Order Granting Appeal

8. Citation on Appeal

9. Praecipe for transcript of record

10. Minutes concerning motion for directed verdict

and rulings thereon

1 1

.

Minutes and rulings on demurrer and motion to

strike

12. Minutes or stipulation and order concerning and

settling Bill of Exceptions
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13. Bill of Exceptions

14. Suggestion of Death of Plaintiff and Application

for Substitution of Party Plaintiff

15. Order Substituting Parties Plaintiff

16. Return of United States Marshal Showing Ser-

vice of Citation and other Papers on Appeal

17. Amended Citation on Appeal

18. Return of United States Marshal Showing Ser-

vice of Amended Citation on Appeal and other

Papers Served therewith

19. Petition for Appointment of Guardian ad Litem

20. Order Appointing Guardian ad Litem

21. Amended Praecipe for Transcript of Record

22. All Applications for and Orders Extending Time

for Filing Bill of Exceptions and Extending

Term

23. Acceptance of Service of,—Petition for Appeal,

Order Allowing Appeal, Assignment of Errors,

both Citation and Amended Citation on Appeal,

both Praecipe and Amended Praecipe for Tran-

script of Record, Petition for Appointment of

Guardian ad Litem, Order Appointing Guardi-

an ad Litem

showing in each case fact and date of filing and accept-

ance of service. Omit printing of title, court and cause

and verification.
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J. A. CARVER,
United States Attorney

for the District of Idaho.

E. H. CASTERLIN,
Ass't U. S. Atty.

for the District of Idaho.

FRANK GRIFFIN,
Ass't U. S. Atty.

for the District of Idaho.

A. L. FREEHAFER,
Attorney for the

Department of Justice.

Attorneys for Defendant.

Service of,—Amended Citation on Appeal, Petition

for Appointment of Guardian ad Litem, Order Ap-

pointing Guardian ad Litem and Amended Praecipe

for Transcript of Record is hereby accepted and receipt

of copies thereof acknowledged this 12th day of March,

1935-

HAWLEY & WORTHWINE,
By Oscar W. Worthwine,

Attorneys {for Plaintiff now
deceased), in trial of said

cause heretofore had.

HAWLEY & WORTHWINE,
By Oscar W. Worthwine,

Attorney Ad Litem for Cal-

vin Elmer Hibbard, Helen

Amelia Hibbard and Pheby

Clarice Hibbard, minor sub-

stituted plaintiffs above

named.
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(Title of Court and Cause.)

CERTIFICATE OF CLERK

I, W. D. McReynolds, Clerk of the District Court of

the United States, for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

I to 256, inclusive, to be full, true and correct copies

of the pleadings and proceedings in the above entitled

cause, and the whole thereof, and that the same con-

stitute the transcript of the record herein upon appeal

to the United States Circuit Court of Appeals for the

Ninth Circuit, as requested by the Praecipe filed herein.

I further certify that the cost of the record herein

amounts to the sum of $329.40, and that the same has

been paid by the appellant.

WITNESS My hand and the seal of said Court this

13th day of May, 1935.

W. D. McREYNOLDS,
ClerJ{^.

(SEAL)


